Recent Tax Court Innocent Spouse Rulings Under 86015(f) Have M ade 86015(b)
and (c) Virtually Superfluous

By EricL. Green and Carlton M. Smith?

A taxpayer seeking innocent spouse relief from tax debts attributable to joint return
liabilities currently has three options for seeking relief: §6015(b)* (complete or partia
relief from certain deficiencies), 86015(c) (separation of liability for deficiencies), and
86015(f) (equitable relief from deficiencies and underpayments).

Three recent Tax Court opinions have raised the issue of whether 86015(b) and 86015(c)
are still relevant. We suggest that the answer is, in nearly al casesnow, “no”. Here's
why:

86015

In 1998, Congress was of three minds as to how to replace and expand the origina
“innocent spouse” provision (formerly contained at 86013(€)). There were different
House and Senate versions of the bills providing for expanded coverage, and the
Conferees couldn’t decide which to choose. So, they created a new 86015 with both
expanded versions and an extra provision for when ataxpayer could not win under either
of the two other versions, but equity dictated that relief should still be given. Of course,
this created a messy statute — hardly amodel of clear thinking or drafting.

Thefirst type of relief created under 86015 was similar to the prior innocent spouse
provision at 86013(e), but slightly expanded. Under 86015(b), three conditions must be
met: (1) there must be atax “deficiency” (i.e., the tax must have been understated) due to
an erroneous item of the other spouse, (2) the spouse electing relief must not have known
or had reason to know of the erroneousitem, and (3) it would be “inequitable’ to hold the
electing spouse liable for the tax deficiency. Under case law under former 86013(€)
(which was repeal ed), the courts had decided the third issue (inequity) largely on whether
the spouse seeking relief had significantly befitted from the tax not paid because of the
deficiency, whether he or she would undergo a hardship if now forced to pay, and the
current marital status of the taxpayers.*

The second type of relief under 86015 was to be easier to get than that at 86015(b). So, it
was made available only to spouses more likely to suffer —i.e., those who were, at the
time of the relief election, divorced, separated, or living apart for at least 12 months. This
second provision, at 86015(c), allows an electing spouse to obtain relief from atax
deficiency by allocating the deficiency between the spouses in proportion to whose items
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created the deficiency. Doing so should reduce the tax liability of the electing spouse
roughly to the amount that he or she would have owed had he or she filed separately.

The calculation splitting the deficiency usually gives about the same result as would be
obtained under (b), so practitioners are usually indifferent about whether relief is awarded
under (b) or (c). The big benefits of (c) over (b), though, are that, under (c), but not (b):
(1) ataxpayer can obtain relief even if he or she had reason to know (but not actual
knowledge) of the item giving rise to the deficiency and (2) if the IRS wants to prevent
(c) relief, the IRS must shoulder the burden of proof of showing that the electing spouse
actually knew of the erroneous item — often a very difficult fact to prove.

For both 86015(b) and (c), the taxpayer may make an election for relief (usually by filing
aForm 8857) no later than 2 years after the start of any IRS collection activity. But, (b)
and (c) may also beraised in a pre-assessment deficiency proceeding in the Tax Court
(the place where repealed 86013(e) came up) or in the course of a Collection Due Process
lien or levy hearing under 86320 or §6330.

Section 6015(f) was the third new provision. It ssimply states: “Under procedures
prescribed by the Secretary, if-- (1) taking into account al the facts and circumstances, it
isinequitable to hold the individual liable for any unpaid tax or any deficiency (or any
portion of either); and (2) relief is not available to such individual under subsection (b) or
(c), the Secretary may relieve such individual of such liability.” Revenue Procedure
2003-61° lists factors that the IRS currently considers when making equitable relief
determinations under 86015(f), including current marital status, economic hardship,
knowledge, the spouses’ legal obligation with respect to tax debts, if there was a
significant benefit to the requesting spouse, if the requesting spouse was the victim of
abuse, and the requesting spouse’ s mental and/or physical health. All these facts and
circumstances are considered together, but no one factor is determinative.

Thus, if aspouse who elected relief under (b) or (¢) was denied relief because he or she
knew or had reason to know of the item giving rise to the deficiency, he or she could till
sometimes get relief under (f) by proving, say, hardship and lack of significant benefit.
Initially, this presented a problem, though: Why even bother to elect relief under (b),
since (1) while under both (b) and (f), one had to prove that it was inequitable to hold the
spouse liable, (2) only under (b) did the electing spouse also have to show that he or she
had no knowledge or reason to know of the deficiency? Why not just skip arguing for (b)
relief altogether?

There were two answers to these questions:
First, theinitial conclusion of the courts looking at (f) was that (f) granted the IRS

discretion in deciding what was inequitable. Thus, courts held that they could review an
IRS determination not to grant (f) relief due to inequity only on an “abuse of discretion”
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standard.” By contrast, under (b) and (c), the courts had held that they would decide the
questions of knowledge and equity on ade novo legal standard.® Thus, ataxpayer had a
lesser burden to prove inequity under (b) than under (f), since the courts would not defer
to the discretion of the IRS's conclusion on the issue of inequity in a (b) case.

The second answer goes to the mechanism by which 86015 relief could be raised when
not in the course of adeficiency proceeding or in a Collection Due Process case. When
Congress created the new section in 1998, it also added 86015(€), which allowed a
taxpayer who filed arequest for relief from a deficiency under (b) or (c) a specia “stand-
alone” proceeding in the Tax Court if the request was denied or ignored by the IRS for
more than 6 months. A few years after the enactment of 86015, the IRS began to argue
that, in a stand-alone proceeding brought in the Tax Court under (), the Tax Court was
limited to considering only the evidence that the taxpayer had submitted in the
administrative proceeding before the IRS —i.e., that the taxpayer could not introduce
additional evidence before the Tax Court. Further, the IRS argued that the language of
86015(e) did not permit a stand-alone proceeding for the Tax Court to review IRS denials
of requests for relief under (f).

In Ewing v. Commissioner,” in 2002, the Tax Court held that it did have jurisdiction to
decide the question of equitable relief under (f) in a stand-alone proceeding brought
under the version of (e) in effect at that time. Ewing was not a case involving atax
deficiency, but rather one simply where the parties to the joint return did not send in
checks with the return for the full balance due shown on the return. Equitable relief
under (f) may be possible for such balance due liabilities, though it is not possible under
(b) or (c) because (b) and (c) relief only apply where there is adeficiency (an
understatement of the correct tax on the return).

Two years later, in the same Ewing case, the Tax Court also held that a stand-alone
proceeding before the Tax Court under (€) was atria de novo in which the taxpayer
could introduce testimony and other evidence that had not been presented to the IRS at
the administrative level.™® The Tax Court so held, in part, because it saw no reason that
Congress to want the court to decide (b), (c), and (f) relief issuesin deficiency

proceedings through the traditional Tax Court trial de novo, but the same issues in stand-
alone proceedings under (€) only on the administrative record. Further, the court pointed
out that, if the IRS ignored arequest for relief under (f), and the taxpayer brought a stand-
alone proceeding under (e) after six months, there would be no administrative record for
the court to review. The court saw no reason Congress would have wanted (f) relief to be
decided by the Tax Court on the basis of no record at all.
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The IRS appealed Ewing to the Ninth Circuit, which overruled the Tax Court on the issue
of jurisdiction.* The Ninth Circuit held that the version of (€) then in effect did not
allow for the Tax Court to decide (f) relief under a stand-alone petition. After so holding,
the Ninth Circuit vacated the Tax Court’s opinionsin the case — thus leaving it unclear
what the Tax Court would do as to the scope of trials in any stand-alone proceeding —
even ones only arguing for (b) or (c) relief relating to deficiencies.

In response to the Ninth Circuit’s opinion, later in 2006, Congress amended IRC
86015(e) to explicitly give the Tax Court jurisdiction to decide the issue of (f) equitable
relief, aswell, in a stand-alone petition.*

Then came Mrs. Porter and Cathy Lantz:

Porter v. Commissioner (“ Porter 1”)*

Mrs. Porter’ s husband received an IRA distribution and nonemployee compensation. The
joint return filed by the Porters reported the IRA distribution and Mrs. Porter’ s wages, but
did not report Mr. Porter’ s nonempl oyee compensation or the 872(t) 10% pre-59-1/2
early withdrawal penalty on the IRA distribution. The IRS sent the Porters a notice of
deficiency asserting a deficiency attributable to income and self-employment tax on the
nonemployee compensation and a 10% early withdrawal penalty. Neither spouse
petitioned the Tax Court, so the IRS assessed the deficiency and issued collection notices.
At that point, Mrs. Porter filed a Form 8857 requesting relief under 86015(c) and (f).

The IRS Appeals Officer granted Mrs. Porter relief under (c) with respect to the portion
of the deficiency attributable to her husband’ s nonempl oyee compensation, but denied
relief from the 872(t) penalty because Mrs. Porter (1) knew of the premature distribution
— it being shown on the return -- and (2) knew that her husband had not reached 59-1/2.
In response, Mrs. Porter brought a stand-alone petition under (€) in the Tax Court,
arguing that, at least, she should be relieved from the penalty under (f) because she did
not significantly benefit from the deficiency and it would be a hardship for her to pay it.
In the Tax Court, the IRS first filed amotion in limine to exclude from the trial any
evidence not contained within the administrative record. The Court, revisiting in detail
its reasoning in one of its vacated Ewing opinions, denied the IRS motion and again held
that the scope of the trial would be de novo. Thus, the court would allow in new
evidence that was not part of the administrative record.

The IRS has not yet appealed this aspect of Porter I, but is expected to. Y et, the Tax
Court’ s position with respect to the scope of the record before it was affirmed earlier this
year in adifferent case whose appea was pending in a Court of Appeals. In
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Commissioner v. Neal,** the Eleventh Circuit quoted extensively from the Tax Court’s
Porter | opinion and agreed with the Tax Court’s conclusion about the scope of a Tax
Court trial in a stand-alone proceeding —i.e., the Tax Court may take in additional
evidence. No other Circuit has faced thisissueto date.

Porter v. Commissioner (“ Porter 11”)*

Mrs. Porter’ s case then proceeded to trial, where she testified. After trial, she argued that
the amendment to (e) made in 2006 primarily to clarify the Tax Court’ s stand-alone
jurisdiction for (f) cases was grounds for the Tax Court to reconsider its previous
holdings (and those of severa Courts of Appeals) that the IRS' denial of equitable relief
under (f) should be reviewed by the courts under an abuse of discretion standard. Mrs.
Porter argued that no deference should be given to how the IRS weighed the factors
under the Revenue Procedure to reach its conclusion. Rather, the Tax Court should make
its own conclusion as to equity using a de novo standard — just as the Tax Court would
make its decision under a de novo standrad if relief were at issue under (b) or (¢). The
Tax Court again agreed with her, and using the de novo standard, it held that Mrs. Porter
was entitled to equitable relief under 86015(f) for the §72(t) early withdrawal penalty.

It should be noted that, while the Tax Court’s ruling on its standard of review under (f)
was issued in a stand-alone case brought under (€), nothing in the Court’s opinion limits
itslogic only to stand-alone () petitions. Thus, it appears that the Tax Court will review
(f) equitable relief determinations by the IRS on a de novo standard whether the
challenge arises in a deficiency, Collection Due Process, or stand-alone proceeding. In
no proceeding will the Tax Court use an abuse of discretion standard for (f) relief.

No Court of Appeals has yet considered whether it agrees or disagrees with this recent
change of Tax Court precedent. One can anticipate that, at |east for afew years, the
Courts of Appeals may be wrestling with whether they similarly have to overrule their
“abuse of discretion” review standard where the issue isreview of the IRS' denial of
equitable relief under (f).

Lantz v. Commissioner'®

Cathy Lantz and her husband, Dr. Richard Chentnik, filed ajoint tax return for 1999. Dr.
Chentnik was later convicted of Medicare fraud and sent to jail. The IRS then sent the
spouses a notice of deficiency seeking alarge tax deficiency and penalty with respect to
1999. Neither spouse responded to the notice of deficiency, so the IRS assessed the tax
and penalty set forth therein. In 2003, while Dr. Chentnik wasiin jail, the IRS issued a
notice of intention to levy for the 1999 liability, and Dr. Chentnik requested a Collection
Due Process hearing. As aresult of the hearing, the spouses were placed into currently
not collectible status. During the CDP hearing, Dr. Chentnik did not himself raise any
issue under 86015 or get hiswife to request relief under 86015. 1n 2006, after Dr.
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Chentnik had died, the IRS applied an overpayment from Cathy Lantz’ 2005 single return
asacredit against thejoint 1999 liability. Thisprompted her to file a Form 8857 electing
and requesting relief under 86015(b), (¢), and (f). The IRS denied her relief, noting that
the Form 8857 was filed more than two years after the IRS had begun collection action
(the notice of intention to levy). To get relief under 86015(b) and (c), the statute requires
that an election be filed within the 2-year period. While 86015(f) contains no such 2-year
limitation, Regulation 81.6015-5 also imposed the same 2-year time period to request
equitable relief under (f), and so the IRS also denied relief under (f). In response, Ms.
Lantz filed a stand-alone petition in the Tax Court under 86015(e) now seeking relief
only under 86015(f) and arguing that the regul ation was invalid.

Noting that the 2-year time period is only in the statute at 86015(b) and (c), the Tax Court
stated that if Congress had wished to create a 2-year requirement for requesting equitable
relief, this language would have been reflected in 86015(f), aswell. In addition, the court
noted that imposing a 2-year time period for equitable relief seemed to contradict the
thrust of 86015(f), which wasto grant equitable relief when necessary, regardless of time.
The court held the regulation to be an invalid interpretation of 86015(f). Thereafter, the
court went on to hold that it would be inequitable to hold Ms. Lantz liable for the
deficiency in the particular circumstances of her case.'’

Conclusion

By itsrecent Porter | and Porter 11 opinions, the Tax Court has created a situation where
an election of relief from a deficiency under 86015(b) or (c) isvirtually unnecessary. As
noted above, prior to 2006, there were basically three reasons why (f) relief was
potentially not as good as (b) or (c) relief: (1) Tax Court review of (f) relief was done
only under an abuse of discretion standard, (2) it was unclear that the Tax Court could
even review adenial of (f) relief in a stand-alone proceeding under (€); and (3) it was
unclear whether, in a stand-alone proceeding, the taxpayer could expand on the
administrative record and introduce new evidence. The Tax Court has now cleared up al
these issues by holding that review under (f) is de novo, both asto scope of the Tax Court
proceeding and the Tax Court’s standard of review, and that the Tax Court has
jurisdiction to decide (f) relief in a stand-alone proceeding. Moreover, (b) and (c) relief
have to be elected within atwo-year period after the IRS commences collection activity.
But, now, by contrast, under Lantz, (f) relief is unlimited by time and apparently can be
raised at any time that the IRS s still seeking to collect the liability.*®

This leads one to wonder why one would even to raise (b) relief anymore. Relief under
(b) not only requires the taxpayer to prove all the factors going to inequity (the only issue
under (f)), but also his or her lack of knowledge or reason to know of theitem giving rise
to the deficiency.

7| antz v. Commissioner, 132 T.C. No. 8 (Apr. 7, 2009).
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And, with respect to (c) relief, one can imagine very few situations where a spouse could
get separation of deficiency liability relief, even though it was still equitable to hold her
liable under (f). In arare example, relief could be given under () if the taxpayer did not
know of the erroneous item, even though he or she would suffer no hardship by being
forced to pay the deficiency and significantly benefited from the deficiency. By contrast,
under (f), those factors arguing against equitable relief (significant benefit and lack of
hardship) might outweigh the factor arguing for equitable relief —i.e., that the spouse did
not know of the erroneous item. People raising innocent spouse relief even under (),
though, usually do so because of hardship and/or lack of significant benefit, aswell. So,
thisis quite an uncommon example.

Indeed, the main reason still to raise relief under 86015(b) and (c) appears to be to protect
one' s client just in case a Court of Appeals reverses one of the Tax Court’ s recent rulings
under (f).

Frankly, given the Tax Court’s rulings, and if no Court of Appeals disagrees, it would
now greatly simplify the statute to just repeal (b) and (c) entirely. Then, let (f) —the sole
remaining avenue for innocent spouse relief -- be shortened to read: “Under procedures
prescribed by the Secretary, if, taking into account all the facts and circumstances, it is
inequitable to hold the individual liable for any unpaid tax or any deficiency (or any
portion of either), the Secretary may relieve such individual of such liability.” Inthis
way, the Tax Court would (1) ignore what, if anything, the IRS was told at the
administrative level, (2) merely take testimony and evidence on the factors for relief
under () set out by the IRS in Revenue Procedure 2003-61, and (3) make its own facts
and circumstances determination about what was equitable. The court and the parties
could then save alot of time thinking about -- and alot of ink writing about -- the issues
in (b) and (c) that do not anymore ultimately decide whether a spouse will be relieved of
joint liability under 86015.

One could even simplify the statute further: The factors chosen by the IRS for
consideration under (f) in the Revenue Procedure were largely taken from the case law
under former 86013(e) deciding the issue of inequity under that provision. Why let the
IRS decide what are the appropriate factors for inequity under (f), when those factors
derived from case law in thefirst place? Why not just go back to the old case law asto
what circumstances indicate inequity and devise new case law, as needed, to cover the
few things (e.g., underpayment cases not involving deficiencies) that are also now
covered by (f) but were not by 86013(e)?

The Tax Court has not been fully deferential to the IRS Revenue Procedures, anyway.
For example, in Ewing,™ the Tax Court refused to follow a predecessor of Rev. Proc.
2003-61 to the extent that the predecessor treated the absence of significant benefit as not
afactor favoring equitable relief.?® Rather, the Tax Court held that the absence of
significant benefit under its old case law was a factor favoring a finding of inequity under
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86013(e)(1)(D), so lack of significant benefit would be treated as a favorable factor for
granting relief under 86015(f).

Thus, to ssimplify the statute even more and completely eliminate all deference to the IRS,
why not amend 86015(f) to ssimply read: “If, taking into account all the facts and
circumstances, it isinequitable to hold the individual liable for any unpaid tax or any
deficiency (or any portion of either), the individual shall be relieved of such liability”?
Relief under current 86015(b), (c), and (f) would all be folded into this one sentence.
After the recent opinions, that islargely what the Tax Court is now doing, anyway. Why
not let the statute fully conform to the holdings and get rid of all this deadwood in 860157



