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Cleaning Up the Client’s Mess: 
Voluntary Disclosure

Eric L. Green, Esq.
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Eric Green
• Managing partner in Green & Sklarz LLC, a boutique tax firm with 

offices in Connecticut and New York.  

• Focus is civil and criminal taxpayer representation before the 
Department of Justice Tax Division, Internal Revenue Service and 
state Departments of Revenue Services.  

• Eric is a contributing columnist for Bloomberg Tax and has served 
as a columnist for CCH’s Journal of Practice & Procedure. 

• Attorney Green is the past Chair of the Executive Committee of 
the Connecticut Bar Association’s Tax Section.  

• Eric is a Fellow of the American College of Tax Counsel 
(“ACTC”). 
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New Book Release

• New Book is out (E-book is available now, Print 
Book 12/15)

• How I did what I did

• Success is yours, however discipline is required!

• https://tgpublish.com/million-dollar/
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Upcoming Events

• Thursday 12/22: The Best Darn Ethics Program (2 cpe credits in ethics).  
$49 (free for TRN Members).

https://taxrepllc.com/program-20221222-best-ethics/

• Thursday 1/10: What You Don’t Understand About the IRS but Should 
(Fundraiser for the Center for Taxpayer Rights) $35, all proceeds to the 
CTR: https://taxrepllc.com/program-20230110-ctr-everything/
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Agenda
• What is a voluntary disclosure and who should use the IRS’s practice?

• IRS Updated Voluntary Disclosure Practice

• Significant recent changes to the submission process

• Post-submission: what to expect

• Penalty framework

• Case resolution and revocation

• Ongoing areas of uncertainty

• Timeliness

• Cryptocurrency reporting
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Review of Voluntary Disclosures

A voluntary disclosure is made when the communication is truthful, timely, 
and complete. The practice also requires taxpayers to:

1. Cooperate with the IRS in determining their tax liability and 
compliance reporting requirements,

2. Cooperate with the IRS in investigating any professional enablers who 
aided in the noncompliance,

3. Submit all required returns, information returns, and reports for the 
disclosure period, and

4. Make good faith arrangements with the IRS to pay in full, the tax, 
interest, and any penalties determined by the IRS to be applicable.
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Who should use the Voluntary Disclosure Practice?

• Revised IRM 9.5.11.9 - updated September 17, 2020

• Focus on the willfulness of the tax or tax-related violation

• If noncompliance was not willful, use another compliance option
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Who should use the Voluntary Disclosure Practice?

• Revised Instructions to Form 14457 (Feb. 2022):
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Other Compliance Options

• Revised Instructions to Form 14457 (Feb. 2022):
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A Client Calls With a Problem

• Understand the situation: what happened; what is the issue; magnitude 
of noncompliance; effect on other taxpayers; objectives and desirable 
(but realistic) end result. 

• Options for addressing the issues: VDP?  Other?

• How does VDP work: requirements; timing; cost and exposure.

• MUST CLEAN UP ALL THE MESS!
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Current Voluntary Disclosure Practice
• Intended only for taxpayers with criminal exposure

• Returns must be corrected for last 6 years

• Agree to penalties, e.g.: 

• A 75% civil fraud penalty on the highest balance year; 

• Willful FBAR penalties of 50% are the norm (see IRM 4.26.16); 

• Information return penalties are not automatic – case-by-case.

• Use IRS Form 14457 

• Part I for pre-clearance, 

• Part II for disclosure once cleared within 45 days

• See IRM 9.5.11.9 (revised 9-17-20); Instructions to IRS Form 14457.
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Submission Process
• The IRS-CI Voluntary Disclosure Practice is centralized.

• Taxpayers must provide all pertinent information using the latest version of Form 14457.

• Last updated in February 2022 – see: https://www.irs.gov/pub/irs-pdf/f14457.pdf 

• Preclearance by IRS-CI is mandatory.

• To request preclearance, a taxpayer must submit Part I of Form 14457.

• Taxpayers are required to provide a narrative statement of facts detailing their willful conduct in Part II of 
Form 14457.

• Effective for all voluntary disclosures made after September 28, 2018.

• NOTE: Interim Guidance Memo (IGM) LB&I-09-1118-014 (published November 20, 2018) expired November 20, 
2020. IRM and Form 14457 reflect the current voluntary disclosure practice. 
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Upfront Disclosure of Key Noncompliance 
Information 
• Part I – Preclearance

• Disclosure of entities, financial institutions, and virtual currency among other elements relating to noncompliance

• Part II – Preliminary Acceptance

• Detailed narrative description of the reasons for the taxpayer’s noncompliance

• Signed by taxpayer under penalty of perjury

• Failure to provide complete Information and narrative is disqualifying; no correction allowed

• No assurance that narrative will not be used against taxpayer if application is rejected

• Instructions specifically state that “[i]nformation provided to the IRS may be utilized in civil and criminal investigations.”

• See also: Comments of the ABA Tax Section Concerning the Voluntary Disclosure Practice and the Streamlined Filing Compliance Procedures (Sept. 24, 2021); 
IRS Supporting Statement, Voluntary Disclosure Practice and Streamlined Filing Compliance Procedures, OMB Control No. 1545-2241
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Special Situations
• Instructions to IRS Form 14457 provide welcome guidance on common situations:

• Inability to pay must be disclosed in Part II, along with collection information and a payment plan

• This occurs very early in the VDP stages, is it premature is situations change?

• Joint returns where one spouse is at fault – IRS encourages a joint submission with allocation of 
responsibility in the narrative description

• Estates – generally should not use voluntary disclosure unless the conduct of related parties (e.g., 
executors) gives rise to criminal exposure
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Post-Preliminary Acceptance: What to Expect

• CI will forward the submission to an examining agent, who will send an 
initial contact letter

• Taxpayers should hold any delinquent/amended returns and payments 
until contacted by specific examiner 

• See IRM 4.63.3.26.6(3) Note  and Instructions to Form 14457

• Voluntary disclosures will be assigned for examination and follow 
standard examination procedures

• See IRM 4.63.3.26.6(5)
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Post-Preliminary Acceptance: What to Expect

• Instructions to Form 14457 – be prepared to provide the following:
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Penalties: Income Tax

• A civil fraud penalty or fraudulent failure to file penalty for at least one 
year is in lieu of accuracy-related penalties and delinquency penalties  

• Not in lieu of penalty for failure to make estimated tax payments under 
I.R.C. § 6654 

• Specific examples are in IRM 4.63.3.26.2(5) and instructions

• Exceptions to the penalty framework will be considered “in rare and 
extraordinary cases” based upon “clear and convincing evidence” –
see IRM 4.63.3.26.2(10)

• Requires elevation and approval from Voluntary Disclosure Practice 
Counsel
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Penalties:  Information Return and FBAR Penalties

• Information Return Penalties: 

• Not automatically imposed.  Application of other penalties are within the 
discretion of examining agent.

• FBAR Penalties:

• Willful FBAR penalties apply to all cases with offshore noncompliance 
where facts and law support the assertion of a willful penalty

• Computed in accordance with IRS penalty guidelines under IRM 4.26.16 
and 4.26.17
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VDP Case Resolution

• Most VDP cases are resolved via Closing Agreement

• Agreements are reviewed at national level and are based on a standard template

• Fraud penalty should be specifically referenced in agreements

• Agreements typically include waiver of CDP and other collection rights, so 
collections should be addressed with the examining agent
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VDP Acceptance Revocation
• Full cooperation with the exam is required, and VDP acceptance can be revoked

• Procedures for revocation are outlined in IRM 9.5.11.9.7

• Taxpayers should receive a written warning from the examiner

• Examiner asks CI to revoke acceptance into VDP, and CI makes the decision

• Taxpayer will receive notice of revocation, and criminal referral is possible

Revised Instructions to Form 14457 (Feb. 2022)
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Prompt and Full Cooperation with Exam
• Prompt and full cooperation with the exam is required

• Instructions to Form 14457 provide further guidance on what is meant by full cooperation 

• Lack of cooperation: example given in IRM is making “any false statement as to any material matter” in VDP submissions
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Ongoing Areas of Uncertainty - Timeliness
A disclosure is timely if it is received before:

1. The IRS has commenced a civil examination or criminal investigation of the taxpayer or has 
notified the taxpayer that it intends to commence such an examination or investigation.

2. The IRS has received information from a third party (e.g., informant, other governmental 
agency, or the media) alerting the IRS to the taxpayer’s noncompliance.

3. The IRS has acquired information directly related to the noncompliance of the taxpayer from 
an enforcement action (e.g., search warrant, summons, grand jury subpoena).

IRM 9.5.11.9(7) (revised 9-17-20).
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Is the voluntary disclosure “timely”?
• Timeliness is Critical. In order to make a voluntary disclosure, you must come forward 

before the IRS has information about your noncompliance. You are not timely and 
cannot make a voluntary disclosure if:

• The IRS has commenced a civil examination or criminal investigation,

• The IRS has received information from a third party (e.g., informant, other governmental 
agency, John Doe summons, etc.) alerting the IRS to your noncompliance, or

• The IRS has acquired information directly related to your specific noncompliance from 
a criminal enforcement action (e.g., search warrant, grand jury subpoena, etc.)
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Is the voluntary disclosure “timely”?

Instructions to IRS Form 14457 (Rev. Feb. 2022).

• Lines 8, 9, 10 and 11: “you, your spouse or any related entities”

• Offer opportunity to explain.  Not all automatic disqualifiers
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New Book Release

• New Book is out (E-book is available now, Print 
Book 12/15)

• How I did what I did

• Success is yours, however discipline is required!

• https://tgpublish.com/million-dollar/
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Upcoming Events

• Thursday 12/22: The Best Darn Ethics Program (2 cpe credits in ethics).  
$49 (free for TRN Members).

https://taxrepllc.com/program-20221222-best-ethics/

• Thursday 1/10: What You Don’t Understand About the IRS but Should 
(Fundraiser for the Center for Taxpayer Rights) $35, all proceeds to the 
CTR: https://taxrepllc.com/program-20230110-ctr-everything/
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Questions?

27


