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Topics

• The Coming Tsunami
• Resolving Tax Debts with the IRS
• The Wrinkle in the Ointment: State Department of 

Revenue
•When to Consider Bankruptcy
• Discharges 
• Repayment Plans
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When the Pandemic Ends…

• Expecting huge increase in bankruptcies, foreclosures, divorces 
and tax problems 

• Now is the time to gear up to help taxpayers with issues

• We are not the only ones…want proof the IRS is expecting it?
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Year Accounts in Collection
2005 6,478,000
2006 7,074,000
2007 8,240,000
2008 9,232,000
2009 9,667,000
2010 10,391,000
2011 10,809,000
2012 11,464,000
2013 11,721,000
2014 12,410,000
2015 13,371,000
2016 14,005,000
2017 14,080,000
2018 14,800,000
2019 15,002,000
2020 8,426,950
2021 10,278,326

Source:
IRS Data Book 2005-2021
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Streamlined IAs for Automated Collections

• Prior to 2012: $25,000 over 60 months

• 2012 – 2016: $50,000 over 72 months

• 2016 – 2019: $100,000 over 84 months

• March 2020: $250,000 over CSED
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IRS Collection Process

• Assessment of the tax

• 10-Year Collection Statute

• Billing Notices

• Threat to levy and right to a hearing

• Appeals

• CDP, Equivalent and CAP
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Step #1: Tax Compliance

• All returns filed that are due as of this date

• Current tax period payments being made 

a) Proper withholding

b) Estimated tax payments

c) Payroll tax deposits

d) Future compliance for at least 5 years
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Inside Secret 

• What is compliance for tax 
returns?

• Last 6 years – IRM 1.2.14.1.18
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IRS Collection Process
Assessment

• The IRS will assess the tax when the 
return is received and processed, or it 
creates a “substitute for return” (SFR) 
for the taxpayer

• Pull transcripts to determine the exact 
date of assessment
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Goal?

• Taxpayer should voluntarily file 
their own return

• Otherwise IRS will do it for them 
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IRS Collection Process
10-Year Statute

• Pursuant to IRC §6502 the IRS has 10 years to 
collect a tax debt

• The 10-year statute begins upon the date of 
assessment, not the date of filing

• There are a number of actions that will toll, or 
suspend, the collection statute
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IRS Collection Process
10-Year Statute

• Taxpayer files bankruptcy—IRC §6503(h)

• The time for a bankruptcy plus six months!

• Filing of a Collection Due Process hearing request—Regulation 
§301.6330-1(g)

• Filing of an Offer in Compromise—Regulation §301.7122-1(i)

• Pending Installment Agreement — IRC §6331(i)(5)
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Transcripts

• This is why we pull transcripts

• How much time remains will drive the decision on 
how to resolve the tax debt

• Need to review the Transcripts for things the 
taxpayer has done that may have tolled 
(extended) the statute
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IRS Collection Tools
Liens
• Pursuant to IRC §6321, a lien arises automatically whenever demand for 

payment is made and the taxpayer fails to pay

• No other action is required of the IRS

• IRS may file a Notice of Federal Tax Lien

• Though the lien arises without any further IRS action, the IRS filed the Notice to 
inform third-party creditors of the IRS lien on the taxpayer’s assets to protect its (the 
IRS’s) interest
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IRS Collection Tools
Liens
• IRC §6320 grants the taxpayer the right to a hearing to contest the 

filing of a notice of federal tax lien

• Pursuant to IRC §6322 the lien will continue in force until the tax is 
either paid, compromised, or the 10-year collection statute expires
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Foreclosure of a Federal Tax Lien



19

Resolving an Outstanding Debt

• Installment Agreement

• Uncollectable

• Offer-in-Compromise

• Bankruptcy
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Initial Considerations

• Statute of Limitations

• Compliance

• Financial Analysis

• RCP

• Easier Solution?  CNC or Bankruptcy?
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Financial Guidelines

•Gross monthly income

•Allowable v. actual expenses
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Offer in Compromise

• Three types of Offers

• Doubt as to liability

• Doubt as to collectability

• Effective tax administration
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Doubt as to Collectability

• Most common Offer

• Based upon the taxpayers inability to full pay the liability

• It’s a request to the government to accept less than the full 
amount owed because of the taxpayer’s financial situation
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Offer in Compromise

Lump Sum • Paid in 5 or fewer payments

Deferred

• Paid in more than 5 but less 
than 24 monthly payments

• Payments must be made 
starting when the OIC is filed
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Offer in Compromise

• $205 application fee

• 20% deposit with a lump sum 
offered

•Monthly payments with deferred 
offers start when the offer is filed 
and continue until accepted or 
rejected
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OIC Analysis

• No OIC if can be full paid via 
an installment agreement

• Income averaging

• Dissipated assets
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Don’t forget about the state!

1. More difficult to settle
2. Longer statute
3. Fewer taxpayer rights
4. More aggressive
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Can this be resolved more easily?

• Chapter 7 Discharge

• Chapter 11 or 13 
repayment plan:

1. Strip off penalties 

2. Force an IA on an 
otherwise unwilling 
IRS
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Discharging Taxes in Bankruptcy

• Can be used to resolve outstanding tax 
issues

• Some income taxes may be 
dischargeable

• Stop collection activity

• Force an installment agreement

• Discharge non-priority debt
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Key Concepts in Bankruptcy 

Automatic Stay Property of the 
Estate

Secured, Priority 
and Unsecured 

Claims
Discharge
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Types of Bankruptcy Proceedings

• Chapter 7 – individuals or 
businesses (discharge only 
available to individuals)

• Chapter 9 – restructuring 
(municipalities)

• Chapter 11 – restructuring 
(business and individuals that 
exceed debt limits of Chapter 
13)

• Chapter 13 – debt adjustment  
(individuals only – within the 
debt limits)
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Note the SBRA Special Debt Provisions through 3/27/21

• The Small Business Reorganization Act allows for faster, more efficient, 
and less costly bankruptcy filings for small businesses. 

• Debt limit of $7,500,000.  

• 50%+ of debt must arise from commercial or business activities

• Take advantage of this window if you have small business clients with 
significant tax debt that can be dealt with in a Chapter 11.
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Classifications of Tax Debt in Bankruptcy
• Secured Tax Debt.

• Tax debt becomes secured when the taxing authority files a notice of 
federal tax lien on the land records in the county where the real property 
is located 

• In the case of personal property, look to state law to determine where 
the filing should be (typically the Office of the Secretary of State).

• Only the taxes listed on the lien are secured

• Generally non-dischargeable, BUT, some exceptions!

• If there is $1 of equity above the homestead exemption, the lien remains

• Wait until the Chapter 7 Trustee filed the No Asset Report

• Priority Tax Debt. Always non-dischargeable. End of story.

• Unsecured/Nonpriority. Sometimes dischargeable
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How Do You Know the Classification of the Tax Claim?
Chapter 11/13 Reorganization

• In reorganization bankruptcies, there is a repayment to creditors. In order to 
receive payment under the plan, a proof of claim must be filed which sets forth the 
amount owed and the backup. Like any creditor, the IRS files proofs of claims in 
bankruptcy cases. 

• For the IRS (or other governmental entities), the proof of claim is typically due 180 
days from the Filing Date.

Chapter 7 Liquidation

• In liquidation bankruptcies where there are NO ASSETS liquidated, no proofs of 
claim are filed. How do you know what is getting discharged? YOU DON’T! Be 
proactive and file an Adversary Proceeding for determination of tax discharge 
(and maybe also avoid the tax lien!)
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Sample:
IRS Proof of 
Claim 

Page 1 of 1

Proof of Claim for

Department of the Treasury/Internal Revenue Service

Internal Revenue Taxes
Case Number

410Form
Attachment

Type of Bankruptcy Case

CHAPTER 11

Date of Petition

12/05/2019

In the Matter of:

The United States has not identified a right of setoff or counterclaim.  However, this determination is based on available data and is not 
intended to waive any right to setoff against this claim debts owed to this debtor by this or any other federal agency.  All rights of setoff
are preserved and will be asserted to the extent lawful.

Secured Claims (Notices of Federal tax lien filed under internal revenue laws before petition date)

Taxpayer
Kind of Tax

Tax Date Tax
Tax Due

Penalty to Interest to Notice of Tax Lien Filed:

XXX-XX-2741

XXX-XX-2741

XXX-XX-2741

XXX-XX-2741

INCOME

INCOME

INCOME

INCOME

12/31/2012

12/31/2013

12/31/2014

12/31/2015

 $0.00

 $64,438.00

 $106,108.00

 $69,353.00

 $10,975.79

 $71,236.12

 $48,370.81

 $25,350.11

 $8,172.35

 $22,265.17

 $30,196.18

 $13,771.53

12/07/2015

12/14/2015

11/23/2015

11/21/2016

Westchester Cou

Wilmington

Westchester Cou

Wilmington

Westchester Cou

Wilmington

Westchester Cou

Wilmington

07/18/2016

12/19/2016

07/18/2016

12/19/2016

07/18/2016

12/19/2016

12/23/2016

12/19/2016

 $470,237.06Total Amount of  Secured Claims:

 $239,899.00  $155,932.83  $74,405.23

Unsecured Priority Claims under section 507(a)(8) of the Bankruptcy Code

Taxpayer

ID Number Kind of Tax Tax Period Date Tax Assessed Tax Due

Interest to

Petition Date

XXX-XX-2741

XXX-XX-2741

INCOME

INCOME

12/31/2017

12/31/2018

 $19,631.00

 $128,580.00

 $1,784.55

 $4,464.78

12/09/2019

Estimated- SEE NOTE1

 $154,460.33

 $148,211.00  $6,249.33

Total Amount of Unsecured Priority Claims:

 $12,275.52Penalty to date of petition on unsecured priority claims (including interest thereon) . . . . . . 

 $12,275.52Total Amount of Unsecured General Claims:

Unsecured General Claims

1 LIABILITY IS ESTIMATED BASED ON AVAILABLE INFORMATION BECAUSE THE RETURN HAS NOT BEEN FILED. THIS CLAIM MAY BE AMENDED AS NECESSARY AFTER THE DEBTOR FILES THE RETURN
  OR PROVIDES OTHER REQUIRED INFORMATION.

ID Number Period Assessed Petition Date Petition Date Office LocationDate
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Automatic Stay: When It Doesn’t Apply

What does it NOT stay:

• No stay regarding audits, either ongoing or that may 
be noticed during bankruptcy case

• No stay against non-debtor assessments, such as 
trust fund recovery investigations and assessments 

• No stay against criminal investigations 
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Automatic Stay: What Is Stayed
What does it stay?  Liens, Levies & Seizures

• Collection activities, such as filing liens, executing on levies or 
garnishments, or seizing assets of the debtor.

• If a debtor is already subject to a levy, that activity will also stop.
• If the IRS has seized assets in the 90 days before the Filing Date, 

whether they have to return them is dependent on whether the 
transfer is a “preference” and focuses on if the seizure enables the 
creditor to receive more than they would in a Chapter 7 liquidation, 
but for the transfer. 

• Factors to consider:
• Is the tax debt secured or priority?
• What was seized?
• When did the seizure occur?
• Did other creditors have priority over the IRS in the asset?
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Discharging Tax Debt
• Only non-trust fund taxes may be discharged 

(generally, income taxes)

• Liability from a return which was due, with extensions, 3 
or more years before filing

• Liability must be assessed 240 days or more before 
filing

• Late filed returns must be filed at least 2 years prior to 
filing
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A return that satisfies the requirements of applicable nonbankruptcy 
law (including applicable filing requirements), including a return 
prepared pursuant to section 6020(a) of the Internal Revenue Code 
of 1986, or similar State or local law, or a written stipulation to a 
judgment or a final order entered by a nonbankruptcy tribunal, but 
does not include a return made pursuant to section 6020(b) of the 
Internal Revenue Code of 1986, or a similar State or local law.

TEST: “Beard”
(1) purport to be a return; (2) be executed under penalty of perjury; 
(3) contain sufficient data to allow calculation of tax; and (4) 
represent an honest and reasonable attempt to satisfy the 
requirements of the tax laws."  
Beard v. Commissioner, 82 T.C. 766 (1984) aff'd, 793 F.2d 139 (6th Cir. 1986).

Generally an SFR (6020(b) return) is not considered a return
EXCEPTION: If the debtor signs the SFR, that may constitute a 
“return”.  26 USC 6020(a)

What is a 
“Return”

What is a 
“return”?
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Discharging Tax Debt:
3 Year Rule – 507(a)(8)(A)(i)

The critical date for the three year look back period to commence is 
when the return was last DUE, including extensions, not when the return 
was filed, which is immaterial (for this element of the statute).  

*See United States v. McDermott (In re McDermott), 286 B.R. 913 (M.D. Fla. 2002)  

Court has no discretion, no equitable considerations. Deadlines are 
fixed. Court in Moroney would not deem tax returns filed 4-6 years late as 
“returns” when IRS had already assessed taxes based upon their own 
Substitute Return. 

Moroney v. United States (In re Moroney), 352 F.3d 202 (4th Cir. 2003)
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Late Filed Returns: 2 Year Rule
Section 523(a)(1)(B) of the Bankruptcy Code: Excepts from discharge a tax 
debt “with respect to which a return, or equivalent report or notice, if required 
– (i) was not filed or given; or (ii) was filed or given after the date on which such 
return… was last due, under applicable law or under any extension, and after 
two years before the date of the filing of the petition.”
• What is a ”Return” has resulted in the “One Day Late Rule” – circuit split 

among the courts.
• First, Fifth, Tenth Circuits: “the applicable filing requirements” mean the filing 

deadline so one day late = no discharge.
• Third, Ninth, Eleventh Circuits continue to follow Beard. These Courts focus on 

the “honest and reasonable effort” language. Typically, a post assessment 
late filed return will not qualify. 

• The other Circuits Courts have not squarely addressed the issue.
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Discharging Tax 
Debt:
2 Year Rule 
(Cont.)

Self-Filed Return Must be Pre-Assessment
• In re Martin, 542 B.R. 479 (BAP 9th Cir. 2015) (to be a return the Beard test 

must be applied; but not adopting IRS position that a post-assessment 
return is per se nondischargeable )

• The IRS first argues that a tax return filed after it files a SFR is never a 
return under § 523(a)(1)(B)...  the IRS has not persuaded any court (pre 
or post BAPCPA) of the merits of this argument. In re Van Arsdale, 2017 
WL 2267021, at *2 (Bankr. N.D. Cal. May 18, 2017)

8th Circuit remains an outlier 
In re Colsen, 446 F.3d 836, 840 (8th Cir. 2006) (a post-SFR self-filed return is a 
return for purposes of bankruptcy discharge)
• All other circuits have followed In re Hindenlang, 164 F.3d 1029, 1034 (6th 

Cir. 1999) (no discharge for returns that reduce tax liability post-
assessment)
• “We decline to adopt the Eighth Circuit’s approach, and agree with 

the weight of authority that the timing of the filing of a tax form is 
relevant to determining whether the form evinces an honest and 
reasonable attempt to comply with tax law.”  In re Giacchi, 856 F.3d 
244, 248 (3d Cir. 2017) (but not adopting the 1-day late rule)
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Discharging Tax Debt: 2 Year Rule (cont.)

Does the 2-Year Rule Even Exist? 
• For federal taxes Yes - CCN CC-2010-016 (Sept. 8, 2010) (“A Form 1040 is not disqualified as a 

“return” under section 523(a) solely because it was filed late. Regardless of whether a Form 1040 
filed after assessment is a “return” for tax purposes, the portion of a tax that was assessed before 
the Form 1040 was filed is nondischargeable under section 523(a)(1)(B)(i).”) 

The “One Day Late Rule”
Unless the return is timely filed, the debt is nondischargeable because “all applicable filing 
requirements” have not been met
• For states in the First, Fifth and Tenth Circuits, no – they have adopted the “one day late rule”

• In re Fahey, 779 F.3d 1, 4 (1st Cir.2015) (“So the question is whether timely filing is a ‘filing 
requirement’ ... The answer is plainly yes.”); In re Mallo, 774 F.3d 1313 (10th Cir.2014); In re 
McCoy, 666 F.3d 924, 932 (5th Cir.2012)

• The Fourth, Ninth, and Eleventh Circuits follow the Beard test
• The remaining circuits have not definitively ruled
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Discharging Tax Debt: 240 Day Rule – 507(a)(8)(A)(ii)

• The tax in question must have been assessed more than 240 days prior to the bankruptcy (plus any period 
of time during which an offer in compromise was pending, plus 30 days). 

• An amended return is a new assessment.

• Installment agreements do not toll this period.  

• Offers in compromise made prior to the assessment do not toll the 240 day period.  See United States v. 
Aberl (In re Aberl), 78 F.3d 241 (6th Cir. 1996); In re Colish, 239 B.R. 670 (Bankr. E.D.N.Y. 1999).  

• Each assessment must be reviewed separately for this determination. 
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Discharging Tax Debt: 240 Day Rule (Cont.)

Audit Risk.  If taxes can still be assessed via audit, then, they 
will be priority/nondischargeable.  Section 507(a)(8)(A)(iii)

Example: Pending Tax Court case.

Example: Filing of an amended federal return or agreeing 
to an audit report, which typically triggers the requirement 
to amend a state return (note: this may start a new longer 
wait period depending on state law.  In Conn. the filing of 
an amended return means the taxpayer has a new 3 year 
wait under state law).
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Tax Liens and Bankruptcy:
Lien Stripping
• A NFTL perfects the government's interest against third-parties.

• An NFTL can reach exempt or excluded property (i.e., a 401(k) or IRA), since the IRS is not bound by state 
exemption laws 

• States have different rules for perfection of security interests

• Some require only one filing 

• Some require 2 filings: the local land records for real estate and a central authority (i.e. secretary of the state) 
for personal property

• For example, Connecticut law (Conn. Gen. Stat. § 49-32a) requires: “Notices of liens upon personal 
property, whether tangible or intangible, for taxes payable to the United States and for costs and 
damages payable to the United States and certificates and notices affecting such liens shall be filed in 
the office of the Secretary of the State in accordance with subsection (1) of section 42a-9-403.”
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Tax Liens and Bankruptcy:
Lien Stripping

• The Tax Lien can be stripped in Bankruptcy. 
• Pursuant to §506(a), “[a]n allowed claim of a creditor secured by a lien on 

property in which the estate has an interest, or that is subject to setoff under 
section 553 of this title, is a secured claim to the extent of the value of such 
creditor’s interest in the estate’s interest in such property, or to the extend of 
the amount subject to setoff, as the case may be, and is an unsecured 
claim to the extent of the value of such creditor’s interest of the amount so 
subject to setoff is less than the amount of such allowed claim.” 

• To summarize – if the Debtor has no non-exempt property, the lien comes 
off!

• Caveat – This is NOT automatic. The Debtor needs to commence an 
Adversary Proceeding, which is a lawsuit with the bankruptcy case, to 
obtain this relief.
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IRS Settlement Stipulation

“To the extent that Debtor obtains a discharge of IRS 
liabilities, the IRS lien will not attach to property acquired by 
Debtor after the Petition Date. Nothing in this paragraph limits 
the applicability of the IRS liens to all property acquired by 
Debtor on or prior to the Petition Date, including any 
increase in value of any pre-petition property that occurs 
after the Petition Date, and all exempt, excluded, 
abandoned, and unadministered assets.” 
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OIC v. Bankruptcy – Which to Use?
When Bankruptcy is a Better Option

• Tax debt must meet requirements to be dischargeable (i.e., not trust fund 
debt, etc.)

• Tax liens must not attach to property to be retained needed post-discharge

• Bankruptcy is otherwise viable (i.e. the debtor satisfies the requirements for 
discharge, such as passing the “means test”)

• Multiple failed/rejected OICs or failed IAs

• Bankruptcy generally provides a more certain outcome, is faster and not 
subject to revocation due to further tax problems
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OIC v. Bankruptcy – Which to Use? (Cont.)

When to use an OIC
• Non-dischargeable taxes

• Debtor cannot pass means test (and a Chapter 11 or 13 is not 
appropriate)

• Taxes are jointly owed by non-debtor who cannot file for bankruptcy 

• Tax liens attach to property that is needed post-discharge 

• OICs must be negotiated, taxpayer must remain in future compliance for 5 
years, can be more expensive to administer
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Questions?  Consult?

Jeffrey M. Sklarz, Esq. – jsklarz@gs-lawfirm.com
(203) 285-8545

Amanda Evans, EA – aevans@gs-lawfirm.com
(203) 285-8545

mailto:jkornafel@gs-lawfirm.com
mailto:aevans@gs-lawfirm.com
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