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FEDERAL CASE TIMELINE
https://wvn.fd.org/sites/wvn.fd.org/files/pdfs/FedCrimTimeline.pdf
The following timeline is a very broad overview of the progress of a federal felony case.
Many variables can change the speed or course of the case, including settlement
negotiations and changes in law. This timeline, however, will hold true in the majority of
federal felony cases in the Northern District of West Virginia.
INITIAL APPEARANCE:
Felony defendants are usually brought to federal court in the custody of federal
agents. Usually, the charges against the defendant are in a criminal complaint. The criminal
complaint is accompanied by an affidavit that summarizes the evidence against the
defendant.
At the defendant's first appearance, a defendant appears before a federal magistrate.
This magistrate will preside over the first two or three appearances, but the case will
ultimately be referred to a federal district court judge (more on district judges below). The
prosecutor appearing for the government is called an "Assistant United States Attorney," or
"AUSA." There are no District Attorney's or "DAs" in federal court. The public defender is
often called the Assistant Federal Public Defender, or an "AFPD."
When a defendant first appears before a magistrate, he or she is informed of certain
constitutional rights, such as the right to remain silent. The defendant is then asked if her or
she can afford counsel.
If a defendant cannot afford to hire counsel, he or she is instructed to fill out a
financial affidavit. This affidavit is then submitted to the magistrate, and, if the defendant
qualifies, a public defender or CJA panel counsel is appointed. The affidavit is submitted
under the penalty of perjury, and must be complete.
After counsel is appointed, the magistrate informs the defendant of the charges and
the statutory maximum sentence. The "statutory maximum" is the most jail time that a
defendant can receive -- it is rarely the actual sentence that is given. The magistrate then
turns to the issue of release, or bail.
BAIL:
If the government wants the defendant detained, the prosecutor will move for
detention at the initial appearance. Bail in federal court is controlled by the Bail Reform Act,
18 USC § 3141 et seq.
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There are some cases where the government gets an automatic three (court) days to
prepare for a bail hearing. These are called "presumption" cases, for offenses such as drug
dealing, child sex offenses including child pornography, and bank robbery. See 18 USC §
3142 (f)(1), (2). The government may also try to prove that the defendant is a flight risk, or a
danger to the community – in those cases, the government also gets three days to prepare for
the bail hearing. The defense can also ask for up to five days to prepare for the bail hearing.
Defendants seeking bail are then referred to a United States Probation Officer for a
pretrial services interview. The Probation Officer who interviews the defendant prepares a
short life background and criminal history for the court. The public defender or CJA panel
counsel may accompany the defendant to the pretrial services interview.
A magistrate must decide whether or not there are any conditions of bond to
reasonably assure the defendant is not a flight risk and is not a danger to the community.
Most bonds in federal court do not require the posting of money or property. They are called
"unsecured" bonds. If the defendant is released at the bail hearing, it is often with conditions.
Typical conditions include reporting to United States Probation, drug testing, and districtwide travel restrictions.
ARRAIGNMENT:
Within 10 days of the initial appearance for in-custody defendants, and within 20 days
of initial appearance for out-of-custody defendants, a defendant is entitled to a preliminary
hearing or arraignment. See Fed. R. Crim. Pro. 5.1. There are federal grand juries sitting at
all times in the Northern District of West Virginia, so a defendant may be arraigned on an
indictment at the arraignment hearing, instead of having a preliminary hearing.
An indictment is a formal charging document that contains the federal charges faced
by the defendant. It is reviewed by a grand jury, and if there is sufficient evidence to force
the defendant to face the charges the grand jury signs off on the indictment (or "returns the
indictment.") There can be additional indictments brought in one criminal case – later
indictments are called "superceding indictments."
At the arraignment, the magistrate will issue a scheduling order and note which
district court judge will preside over the case. A district court judge, or "Article III" judge, is
appointed by the President, confirmed by the Senate, and serves for life. With the exception
of pre-trial motions hearings which are heard by the magistrate, the district court judge will
preside over the rest of the case, for the later trial or plea hearing, and for sentencing if
necessary.
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PRETRIAL MOTIONS:
There is an enormous variety of pretrial motions in a federal case. These can include
motions to dismiss charges or suppress evidence, constitutional challenges, motions for a bill
of particulars, motions to strike and motions in limine, and severance motions. See generally
Fed. R. Crim. Pro. 12.
The most typical pretrial motion is a suppression motion. In these types of motions,
the defense moves to suppress evidence, or to prevent the government from using it at trial.
These motions can include suppression of evidence, like a gun or drugs seized in a search, or
statements, like a defendant's confession.
The defendant's motion outlines the facts and law in support of the claim for relief.
The prosecutor usually has about ten days to respond to that motion, and the defense has a
right to a final written reply. Sometime thereafter, the magistrate hears argument on the
motion and takes witness testimony if needed. This is called an evidentiary hearing to
resolve any disputed facts. The magistrate will then file a "Report and Recommendation"
with the district judge. The district judge will give the parties ten days to file objections to
this report, and later decide whether to accept or reject the magistrate's findings.
PLEA:
In the majority of federal cases, the defendant pleads guilty and does not go to trial. A
defendant can plead guilty "open," or without a plea agreement, or can strike a deal with the
prosecutor and have a written contract (a plea agreement) drafted with the terms of the plea.
A defendant has a right to be informed of every plea offer made by the government.
The defense attorney will also explain the terms of the plea agreement, will discuss a
defendant's sentencing exposure at trial or through the proposed plea, and will review the
good and bad evidence that awaits a defendant at trial. Ultimately, however, it is the
defendant's decision alone on whether to take a plea offer from the prosecutor.
TRIAL:
A proportion of federal cases go to trial. When a federal case is set for trial, the
district judge will usually set a pretrial conference a week or two before the trial date. At the
pretrial conference, the parties will argue about how the trial should be conducted.
The typical federal trial involving appointed counsel lasts two to three days to a week.
At the trial, the defendant has the right to testify – or to not testify, and if he or she does not
testify, that cannot be held against the defendant by the jury. The defendant also has the right
to "confront" (i.e., cross-examine) government witnesses, and can use the subpoena power of
the court to secure evidence or witnesses for trial.
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The defendant need not prove him or herself innocent; the government bears the
burden of proving the defendant guilty beyond a reasonable doubt as to every element of a
charge. Only if a jury of twelve citizens is unanimous as to every element of a charged
offense will a defendant be found guilty of that charge. A "not guilty" verdict will end the
case.
SENTENCING:
If a defendant is convicted by either pleading guilty to a charge, or by being found
guilty after a trial, sentencing will take place about seventy-five days later if the defendant is
in custody, or about ninety days later if the defendant is out of custody. See Fed. R. Crim.
Pro. 32. A defendant convicted of some offenses will likely be remanded into custody after
trial, but continued bond is allowed for less serious convictions.
Sometime after the conviction, the defendant will be interviewed by a Probation
Officer, and defense counsel may be present. The Probation Officer will then take
information from that interview, from forms submitted by the defendant, and from material
provided by the government, and will prepare a draft pre-sentence report.
The draft pre-sentence report (or PSR) is provided to defense counsel and the
government before sentencing. The parties must make factual or legal objections to the
report within ten days of receipt. The court does not receive a copy of this draft report – the
goal is to resolve as many factual or legal errors as possible before a PSR is provided to the
judge.
Before sentencing, the final PSR is provided to the judge. This final PSR describes the
defendant's background, describes the offense, and calculates the Federal Sentencing
Guidelines. It lists any unresolved objections.
Also before sentencing, the parties may submit sentencing memoranda to the court,
arguing for their proposed sentences.
At the sentencing hearing, the district court judge must resolve any remaining
objections to the PSR, make factual findings, and must consider the factors of the key
sentencing statute, 18 USC § 3553(a). Among the factors that the court must consider are the
Federal Sentencing Guidelines. In addition to a custodial sentence, the court will also decide
how much restitution is owed, and whether a criminal fine is appropriate.
Before imposing the sentence, the court must permit the defendant to speak (or
"allocute.") See Fed. R. Crim. Pro. 32(i)(4). The defendant's counsel will have good advice
on what to say at this point in the sentencing hearing. A federal sentence can range from
probation to months or years in federal prison. If a sentence of imprisonment is imposed, the
district judge will also impose a term of supervised release whereby a defendant must abide
by the law while under post-release supervision or risk additional punishment (see below).
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APPEALS AND PETITIONS FOR WRITS OF CERTIORARI:
If the defendant did not waive the right to appeal in a plea agreement, the defense may
appeal both the conviction and the sentence imposed. The public defender will continue to
represent the defendant, for free, during the appeal. There is a very short period during which
the defense must state its intention to appeal ("notice" of appeal), so the subject should be
discussed immediately after sentencing. See Fed. R. App. Pro. 4(b).
If the defendant does not win the appeal in the United States Court of Appeals for the
Fourth Circuit, he or she can file a petition for writ of certiorari with the Supreme Court of
the United States. The public defender will continue to represent the defendant during the
petition for certiorari and Supreme Court argument, if the writ is granted.
SUPERVISED RELEASE AND VIOLATIONS:
Almost every federal offense carries with it a term of supervised release. Supervised
release is like "probation:" a defendant must report to the Probation Office, submit to drug
testing and abide by the law and standard conditions of supervised release.
There are, unfortunately, many ways to violate supervise release – not submitting
monthly reports, having a dirty drug test, or being arrested for new criminal conduct. The
best thing a defendant can do in those situations is to immediately call his or her public
defender. Often, defense counsel can work with their client and with Probation to avoid
supervised release violations being charged.
When a Probation Officer files supervised release charges, they are contained in a
charging document called a "Petition." If the defendant cannot afford an attorney, the public
defender will be appointed for these revocation proceedings.
The defendant has much more limited rights in revocation proceedings than when
facing substantive federal charges. For example, at a revocation hearing there is no jury. The
government need only prove the charges by a preponderance, instead of beyond a reasonable
doubt. Also, hearsay is admissible, so a Probation Officer can simply repeat the allegations
of other witnesses in the hearing.
In reality, there are very few full revocation proceedings. Most frequently, a deal is
worked out that requires an admission of some of the charges, and an agreed-upon sentence.
While the defendant has a right to a full sentencing memo from Probation, in many
cases the parties simply agree to move directly to sentencing on the day the charges are
admitted. The judge does not have to follow the recommendations of the party, but typically
does defer to any agreement that arrived upon by the parties and Probation.
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Commonly Charged
Federal Tax Crimes
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Commonly Charged Tax Crimes
Introduction
When does a failure to accurately report income and expense transcend from the civil
to the criminal realm? This is a frequent question raised by taxpayers. Put another way, why
me and not my neighbor? The Internal Revenue Service’s (“the Service” or “IRS”)
determination that a particular taxpayer’s actions rise to the level of a criminal offense is
based on a number of factors including whether the government can establish willfulness, an
element of most tax crimes.
The Internal Revenue Manual offers a list of statutes that fall within the jurisdiction
of IRS Criminal Investigation, and those statutes that are applicable when charged in
conjunction with a tax or money laundering violation over which Criminal Investigation has
jurisdiction. Internal Revenue Manual (IRM) 9.1.3 (05-15-2008), Exhibits 9.1.3-1 and 9.1.32 (05-15-2008).
Concept of Willfulness
In Cheek v. United States, 498 U.S. 192 (1991), the Supreme Court set forth the
standard for establishing willfulness:
Willfulness, as construed by our prior decisions in criminal tax cases [i.e.,
United States v. Pomponio, 429 U.S. 10 (1976) and United States v. Bishop,
412 U.S. 346 (1973)], requires the Government to prove that the law imposed
a duty on the defendant, that the defendant knew of this duty, and that he
voluntarily and intentionally violated that duty.
498 U.S. at 201.
The government is not required to prove “bad faith or evil intent” or “evil motive and
want of justification,” but certainly may introduce such evidence in a tax prosecution. In
response, a defendant may attempt to establish a good faith misunderstanding of the law or a
good faith belief that he did not violate the law to negate willfulness, even if his belief or
misunderstanding is objectively unreasonable. See United States v. Montgomery, 747 F.3d
303, 309 (5th Cir. 2014); United States v. Basile, 570 Fed.Appx. 252, 255 (3d Cir. 2014);
United States v. Abboud, 438 F.3d 554, 581 (6th Cir. 2006) (“[b]ecause of the complexity of
the tax system, tax law is one of the few areas where the Supreme Court has held that
ignorance of the law is a defense.”) (citing Cheek, 498 at 199-200).
The U.S. Department of Justice Tax Division’s Criminal Tax Manual (“Criminal Tax
Manual”) offers a long list of cases and fact patterns that have established willfulness. See
Criminal Tax Manual, § 8.08[3] (2015). For example, providing accountants with inaccurate
and incomplete information, false statements to agents, keeping a double set of books,
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hiding, destroying, throwing away or “losing” books and records, extensive use of currency
or cashier’s checks, unorthodox accounting practices with deceptive results, and aliases used
on gambling trips. Id.
In United States v. Williamson, 746 F.3d 987 (10th Cir. 2014), the Tenth Circuit
rejected the defendant’s argument that a trial court, in its jury instructions for a tax
obstruction charge under § 7212(a), must instruct the jury on the definition of the term
“unlawful,” as that term is used in the definition of “corruptly,” an element of the crime.
The defendant argued that the term “unlawful” should be defined as an “intentional
violation of a known legal duty”—a definition that would essentially import the Cheek
standard for willfulness.
Williamson had been a tax protestor for 30 years. After the IRS sent him a notice of
levy and levied on his wife’s wages to collect his back taxes, Williamson retaliated by
sending two IRS agents who had worked the matter an invoice for $909,067,650, listing the
value of property allegedly seized by the IRS and adding damages for various torts and
racketeering. Williamson and his wife then filed a claim of lien against the agents’ property
with the clerk of Bernalillo County, New Mexico.
Williamson was indicted on two counts: (1) corruptly endeavoring to impede the due
administration of the IRC by filing a false and fraudulent claim of lien, in violation of 26
U.S.C. § 7212(a), and (2) filing a false lien and encumbrance against the property of IRS
agents, in violation of 18 U.S.C. § 1521.
Williamson challenged the district court’s jury instructions given on 26 U.S.C. §
7212(a), arguing that the instructions did not inform the jury that he could be guilty only if
he intentionally violated a known legal duty. The district court’s instructions set forth the
elements of the offense as follows:
1) The defendant in any way corruptly
2) Endeavored to
3) Obstruct or impede the due administration of the Internal Revenue Laws.
The instructions then defined several of the terms that appeared in the elements, the
most relevant of which was:
To act corruptly is to act with the intent to gain an unlawful advantage or
benefit either for oneself or for another.
Williamson argued that the court should add a further definition of “unlawful,” a term
that appeared within the definition of “corruptly,” to make clear that he could be guilty of
violating § 7212(a) only if his acts constituted an “intentional violation of a known legal
duty.” The Tenth Circuit disagreed, holding that “[t]he meaning of unlawful is common
knowledge and ordinarily does not need to be defined.” The court further emphasized that
the requested definition would improperly insert the Cheek meaning of willfully, as used in
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26 U.S.C. § 7201 and 26 U.S.C. § 7203, into the case — improperly because § 7212(a) does
not use the word willfully and Cheek was not a constitutional decision, but a statutory
interpretation of language that is not present in § 7212.
In Hawkins v. Franchise Tax Board of California, the Ninth Circuit held that the
maintenance of a lavish lifestyle is not sufficient to except tax debts from bankruptcy
discharge, reversing the district court’s affirmance of a bankruptcy court judgment. See
Hawkins v. Franchise Tax Board of California, 769 F.3d 662 (9th Cir. 2014). The court held
that the government must establish that a debtor took actions with specific intent of evading
taxes in order for the taxes not to be discharged under 11 U.S.C. § 523(a)(1)(C). A mere
showing of spending in excess of income is not sufficient to establish intent to evade tax.
The court noted that the language of § 523(a)(1)(C) is nearly identical to 26 U.S.C. § 7201,
and held that,
If a willful attempt to evade taxation requires mere knowledge of the tax
consequences of an act, and no bad purpose, then it is difficult to see how
such acts resemble the filing of a fraudulent return. By contrast, if a willful
attempt requires bad purpose, then such acts are naturally grouped with
other acts requiring bad purpose, such as filing a fraudulently false return.
…
Indeed, if simply living beyond one's means, or paying bills to other
creditors prior to bankruptcy, were sufficient to establish a willful attempt
to evade taxes, there would be few personal bankruptcies in which taxes
would be dischargeable,…
Hawkins, 769 F.3d at 667-668.
The dissent in Hawkins argued that the majority decision "turns a blind eye to the
shenanigans of the rich" and creates a circuit split. Specifically, in Vaughn v. IRS (In re
Vaughn), 765 F.3d 1174 (10th Cir. 2014), the Tenth Circuit affirmed a bankruptcy court
decision that held that a debtor who participated in bond-linked issue premium structure
transactions willfully attempted to evade his tax liability and that therefore his tax liabilities
were not dischargeable in bankruptcy. The court found willfulness from Vaughn's failure to
preserve assets despite knowledge of substantial tax liability and numerous large
expenditures. To satisfy the mental state of willfulness, the court held that the statute
requires the government to show that the debtor had a duty, knew of the duty, and
voluntarily and intentionally violated that duty.
In United States v. Rozin, 664 F.3d 1052 (6th Cir. 2012), the defendant claimed
significant tax benefits arising from a Loss of Income insurance scheme. He was convicted
of filing a false return, tax evasion and conspiracy to defraud the Internal Revenue Service.
He moved to dismiss the indictment and later, for a judgment of acquittal, on the grounds
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that he lacked the requisite willfulness. Sixth Circuit affirmed, finding sufficient evidence of
willfulness. In particular, the court noted that there was no reason for the defendant's
backdating of loss of income insurance policies other than to claim improper tax deductions,
and, since the insurance policies were not legitimate purchases that would support a
deduction, defendant did not have good faith belief that his return was reasonable.
In United States v. Abramson-Schmeiler, 448 Fed. Appx. 837, 2011 WL 5925582
(10th Cir. 2011), the Tenth Circuit addressed the issue of good faith and held that the district
court erred when it prevented an accountant from testifying that if payments were
underreported, he didn’t believe that the defendant did it on purpose. While the court
ultimately decided that the error was harmless, the opinion provides a basis for lay witnesses
to testify that if errors were made, there were not intentional.
In United States v. Kokenis, 662 F.3d 913 (7th Cir. 2011), the Seventh Circuit
rejected the notion that the defendant must testify in order to assert a good faith defense to a
criminal tax charge. The court held that good faith could be established by circumstantial
evidence or hearsay statements that suggest a defendant’s beliefs.
On the other hand, a defendant will not be permitted to argue that the Internal
Revenue Code (“the Code”) is unconstitutional, as that argument simply demonstrates an
erroneous conclusion of law and not a good faith belief that the defendant was not willfully
violating the law. See United States v. Beale, 574 F.3d 512 (8th Cir. 2009); United States v.
Simkanin, 420 F.3d 397 (5th Cir. 2005).
A related concept in criminal tax prosecutions is “willful blindness” or “conscious
avoidance.” If a defendant challenges willfulness on the grounds that he did not review his
return prior to signing and filing, the government may introduce evidence to establish that
the defendant acted with a conscious purpose to avoid knowledge of clearly false
information reported on the return. In other words, a defendant may not avoid criminal
liability by intentionally putting himself in a position where he does not have actual
knowledge of the facts. United States v. Hale, 857 F.3d 158, 166 (4th Cir. 2017); United
States v. Poole, 640 F.2d 114, 121 (4th Cir. 2011); United States v. Anthony, 545 F.3d 60,
65-66 (1st Cir. 2008); United States v. Martin, 773 F.2d 579, 584 (4th Cir. 1985).
Because a refusal to see what is clearly present is inconsistent with a good faith
misunderstanding of the law, the government frequently requests willful blindness
instructions in criminal tax trials. In United States v Kozeny, 667 F.3d 122 (2d Cir. 2011), the
Second Circuit approved the following instruction given by the trial court:
When knowledge of the existence of a particular fact is an element of the
offense, such knowledge may be established when a person is aware of a high
probability of its existence, and consciously and intentionally avoided
confirming that fact. Knowledge may be proven in this manner if, but only if,
the person suspects the fact, realized its high probability, but refrained from
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obtaining the final confirmation because he wanted to be able to deny
knowledge.
On the other hand, knowledge is not established in this manner if the person
merely failed to learn the fact through negligence or if the person actually
believed the transaction was legal.
Id. at 132.
In the Ninth Circuit, the willful blindness instruction offers a two-prong approach
and reads as follows:
You may find that the defendant acted knowingly if you find beyond a reasonable
doubt that the defendant:
1. was aware of a high probability that [e.g., drugs were in the defendant’s
automobile], and
2. deliberately avoided learning the truth.
You may not find such knowledge, however, if you find that the defendant actually
believed that [e.g. no drugs were in the defendant’s automobile], or if you find that
the defendant was simply careless.
See, 9th Circuit Model Jury Instruction (2/2014) (5.7 DELIBERATE IGNORANCE). The
commentary to the instruction cites United States v. Heredia, 483 F.3d 913 (9th Cir.) (en
banc), which revived the decision in United States v. Jewell, 532 F.2d 697 (9th Cir.1976) (en
banc).
A willful blindness instruction should not be given without evidence that the
defendant deliberately ignored relevant facts. See United States v. Jinwright, 683 F.3d 471
(4th Cir. 2012) (allowing government’s willful blindness instruction where evidence
suggested that defendants were aware of a “high probability” that they were understating
their income because their spending substantially exceeded their reported income); United
States v. Miller, 588 F.3d 897, 905 (5th Cir. 2009); United States v. Ferrarini, 219 F.3d 145,
154 (2d Cir. 2000); United States v. Mapelli, 971 F.2d 284, 285-87 (9th Cir. 1992); see also
Criminal Tax Manual, § 10.05[5][b] (2015).
Tax Evasion – 26 U.S.C. § 7201
Under 26 U.S.C. (“IRC”) § 7201, a defendant may be charged with the willful
attempt to evade or defeat the assessment of taxes or the payment of taxes. The majority of
cases under IRC § 7201 fall within the former category, but in recent years, there have been
a growing number of investigations and prosecutions for evasion of payment. A violation of
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IRC § 7201 is a felony, subjecting defendants to fines of not more than $250,000 ($500,000
in the case of an organization) and/or imprisonment of not more than 5 years, together with
costs of prosecution. See 18 U.S.C. § 3571(e) (fine statute). To establish evasion of
assessment of tax, the government must prove that:
(1)
(2)
(3)

The defendant committed an affirmative act to defeat or evade tax.
There is a material amount of tax due and owing.
The defendant acted willfully.

See United States v. Barker, 556 F.3d 682, 687 (8th Cir. 2009) (citations omitted).
Affirmative Conduct
The courts have viewed the requirement of affirmative conduct broadly. In the
seminal case of Spies v. United States, 317 U.S. 492 (1943), the Supreme Court provided a
nonexclusive list of acts that constitute such affirmative conduct: “keeping a double set of
books, making false entries of alterations, or false invoices or documents, destruction of
books or records, concealment of assets or covering up sources of income, handling of one's
affairs to avoid making the records usual in transactions of the kind, and any conduct, the
likely effect of which would be to mislead or to conceal.” Id. at 499; see also United States
v. Frederickson, 846 F.2d 517, 520-21 (8th Cir. 1988) (repeated false statements to IRS
agents and instructing employees not to talk to IRS agents sufficient to support jury finding
of at least one affirmative act).
A failure to act or omission is not sufficient to establish affirmative conduct. United
States v. McKee, 506 F.3d 225, 234 (3rd Cir. 2007); United States v. Thompson, 518 F.3d
832 (10th Cir. 2008) (quoting United States v. Meek, 998 F.2d 776, 779 (10th Cir. 1993):
“An affirmative act requires more than the passive failure to file a tax return; rather, it
requires a positive act of commission designed to mislead or conceal.”); United States v.
Romano, 938 F.2d 1569, 1573 (2d Cir. 1991) (“[a taxpayer] cannot be convicted of tax
evasion based merely on a willful omission.”). However, the failure to file a return coupled
with other affirmative conduct to evade tax can be considered as evidence of evasion under
IRC § 7201. United States v. Copeland, 786 F.2d 768, 770 (7th Cir. 1985). Such conduct is
often referred to as Spies evasion.
The Supreme Court addressed a defendant’s false statements to a Treasury agent in
United States v. Beacon Brass Co., 344 U.S. 43 (1952). The government charged Beacon
Brass and its president with willfully attempting to evade taxes by making false statements
to Treasury representatives with respect to its 1944 corporate tax return, which was filed in
January, 1945. At the time of the indictment, the statute of limitations for willfully filing a
false return had expired, but the statute for making the false statements about the return to
the Treasury employees remained open. The district court viewed the indictment as charging
separate crimes (filing false returns and making false statements) and dismissed the
indictment as duplicitous. The government obtained a second indictment that omitted
ABA 34th Annual National Institute on Criminal Tax Fraud
ABA 7th Annual National Institute on Tax Controversy

Page 22 of 406

December 6, 2017
Criminal Tax Workshop (The Basics)

reference to the 1944 return, and simply charged false statements for the purpose of
concealing additional unreported income. On appeal, the defendants argued that the acts
charged constitute a single act of evasion that was complete when the return was filed. The
Court held that the indictment was timely, as the statute proscribing false statements can
include those statements made long after a return was filed. Id. at 46-47.
More than fifty years later, the government pursued individuals associated with
KPMG, the global accounting firm, for their conduct related to the creation and sale of tax
shelters to their clients, and the defense of those tax shelters in the subsequent audits. See
United States v. Jeffrey Stein, et al. 05 Crim. 0888 (S.D.N.Y.). On October 17, 2005, the
government filed a 46-count superseding indictment against 19 defendants including the
former Deputy Chairman of KPMG, several former heads of KPMG’s Tax Practice, the
former CFO of KPMG, the former head of KPMG’s Department of Professional Practice, a
former KPMG Associate General Counsel, a former tax partner of a prominent national law
firm, and numerous other KPMG tax partners. Count One charged all defendants with
conspiracy to defraud (18 U.S.C. § 371) for allegedly devising, marketing, and implementing
fraudulent tax shelter schemes, which generated at least $11.2 billion in phony tax losses.
Counts Two through Forty charged all defendants with tax evasion (26 U.S.C. § 7201) based
on their own tax returns and those of tax shelter clients. In Counts Forty-one through Fortyfour, certain defendants were charged with evasion based on payments made in exchange for
opinion letters provided to tax shelter investors. Counts Forty-five and Forty-six charged
certain defendants with obstructing the investigations into the tax shelters (26 U.S.C. §
7212). KPMG is not a defendant in the Stein indictment, having executed a deferred
prosecution agreement.
The government alleged that, in furtherance of this fraud, the defendants issued
opinion letters containing false representations that the tax shelter losses would “more likely
than not” survive an IRS challenge, as well as other false documentation regarding the tax
shelter transactions. The superseding indictment further alleged that the defendants
fraudulently concealed the tax shelters from the Service by failing to register the tax shelters
and by preparing tax returns that fraudulently concealed phony losses. The government
contended that the defendants obstructed the IRS and United States Senate investigations
into their tax shelter scheme by: (1) attempting to conceal documents and information with
sham attorney-client privilege claims; (2) failing to turn over requested documents; and (3)
falsely testifying before both the IRS and Senate.
While charges against many of the defendants were ultimately dismissed based on
the government’s unconstitutional interference with the defendants’ right to counsel, one
defendant pled guilty and on October 15, 2008, the four remaining defendants proceeded to
trial - John Larson, Robert Pfaff, Raymond Ruble and David Greenberg began. Larson and
Pfaff were former employees of KPMG who formed Presidio Advisory Services, an
investment advisor; Ruble was a lawyer at the law firm formerly known as Brown & Wood
and wrote tax opinion letters; and Greenberg was a former KPMG partner who ended his
relationship with KPMG sometime before the indictment.
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On December 17, 2008, about two months after the trial began, the jury delivered a
verdict (i) acquitting Greenberg on all counts; and finding (ii) Larson and Pfaff guilty of 12
counts of tax evasion; and (iii) Ruble guilty of ten counts of tax evasion. The jury acquitted
Larson, Pfaff and Ruble of conspiracy and of the count related to the OPIS tax shelter. The
convictions were upheld on appeal. United States v. Pfaff, et al., 407 Fed. Appx. 506, 2010
WL 4188245 (2d Cir. 2010).
In United States v. Coplan, 703 F.3d 46 (2d Cir. 2012), another large tax shelter
prosecution, the Second Circuit reversed the convictions of two tax attorneys for tax evasion,
finding that the passive receipt of emails during the development and marketing of the
shelters without further evidence of participation, or the summary review of charts created
by co-defendants and used during IRS depositions depicting various outcomes for the
transactions, failed to amount to affirmative overt acts of evasion as required under IRC §
7201. Id. at 66-68, 72.
The tax shelter prosecutions send a strong message to tax professionals and
practitioners. Where the taxpayer and their advisors have engaged in highly aggressive tax
reporting positions, the government will carefully review their conduct apart from the tax
position tax on the return. Affirmative overt acts of evasion will include “cover stories”
designed to conceal lack of economic substance, as well as false claims of privilege to
prevent the production of relevant information and documents. Otherwise lawful audit
avoidance conduct can be viewed as dishonest “in context.”
In Edwards v. United States, 375 F.2d 862 (9th Cir.1967), the court emphasized that
a broad range of acts may satisfy this “any attempt” requirement. Citing Spies, the court
stated that: “The Spies list was also preceded by the admonition that it was given 'by way of
illustration and not by way of limitation.' It was not intended, then, to establish a hierarchy
of attempts or evasion and limit § 7201 to those of a more deceitful or troublesome
character. An affirmative willful act which in any manner serves the purpose of evasion is
all that is required.” Id. at 866.
“If the tax evasion motive plays any part in such conduct the offense may be made
out even though the conduct may also serve other purposes. Spies, 317 U.S. at 499; see, e.g.,
United States v. Bishop, 264 F.3d 535, 545 (5th Cir. 2001). Even an activity that would
otherwise be legal can constitute an affirmative act supporting a Section 7201 conviction, so
long as the defendant commits the act with the intent to evade tax. See United States v.
Voigt, 89 F.3d 1050, 1090 (3d Cir. 1996); United States v. Jungles, 903 F.2d 468, 474
(7th Cir. 1990) (taxpayer’s entry into an “independent contractor agreement,” although a
legal activity in and of itself, satisfied “affirmative act” element of Section 7201); United
States v. Conley, 826 F.2d 551, 556-57 (7th Cir. 1987) (defendant placed his assets in the
name of others, deposited them with others, dealt in currency, caused his obligations to be
paid through and in the name of others, and paid creditors but not the government, all for the
purpose of defeating the payment of his income tax liabilities).
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Additional Tax Due and Owing
The existence of a tax deficiency is a required element of evasion of assessment
under IRC § 7201. See United States v. Bennett, 765 F.3d 887, 898-99 (8th Cir. 2014). Even
if a defendant intentionally failed to report income and took affirmative steps toward this
goal, the defendant must be acquitted of tax evasion if the government is unable to prove that
additional tax was owed. Defendants are entitled to introduce evidence that no tax is due,
which often results in a criminal prosecution looking a lot like the civil tax case. For
example, an owner of a corporation who takes cash out of the register for his own personal
use and fails to report that cash as income will not be guilty of tax evasion if the corporation
has no earnings and profits and therefore, the funds taken are viewed as a return of the
owner’s capital, assuming the owner has sufficient basis in the corporation. United States v.
Boulware, 552 U.S. 421 (2008); see also Peterson v. United States, 344 F.2d 419, 427 (5th
Cir. 1965).
Moreover, “the tax deficiency need not be for taxes due and owing by the defendant;
the deficiency may be for taxes due and owing by another taxpayer. One may attempt to
evade the assessment or payment of taxes of another.” Criminal Tax Manual, § 8.07[1]
(2015) (citing United States v. Wilson, 118 F.3d 228, 231, 236 (4th Cir. 1997) (attorney
convicted of attempting to evade a client’s taxes).
On the other hand, the government is not required to prove the exact amount of tax
due. United States v. Kaatz, 705 F.2d 1237, 1246 (10th Cir. 1983); United States v. Jacob,
242 F.3d 391 (Table), 2000 WL 1694300 (10th Cir. (N.M.)) (Nov. 13, 2000). Instead, most
courts have held that the element of additional tax due and owing is satisfied by proof that
the amount due is “substantial.” United States v. Koskerides, 877 F.2d 1129, 1137 (2d Cir.
1989); but see United States v. Heath, 525 F.3d 431 (6th Cir. 2008); United States v.
Daniels, 387 F.3d 636, 641 (7th Cir. 2004) (“We take this opportunity to clarify the law in
this Circuit: the government need not charge a substantial tax deficiency to indict or convict
under 26 U.S.C. § 7201.”) And of the courts that require proof that the tax due is
“substantial,” the threshold is fairly low. See, e.g., United States v. Cunningham, 723 F.2d
217, 231 (2d Cir. 1983) (tax deficiency of $2,617 deemed substantial); United States v.
Siragusa, 450 F.2d 592 (2d Cir. 1971) ($3,956, $900 and $2,209 for three successive years
found substantial); United States v. Gross, 286 F.2d 59 (2d Cir. 1961) ($2,500 in unreported
income found substantial).
In fact, prosecutors are advised to think carefully before specifying tax loss in the
indictment. See Criminal Tax Manual, § 8.04 (2015). A benefit of doing so is the
government’s ability to then include the amount in a press release, as the figures become
public information within the context of Fed. R. Crim. P. 6(e) and 26 U.S.C. § 6103. Id. On
the other hand, if the evidence presented fails to prove the amount charged, the discrepancy
could confuse the jury and provide fuel for the defendant’s closing arguments. Id. If the
government omits a specific tax loss figure, the defendant may seek a bill particulars if the
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indictment is insufficient to adequately prepare for an adequate defense. See Fed. R. Crim. P.
7(f); United States v. Salisbury, 983 F.2d 1369, 1375 (6th Cir. 1993).
The government is not required to show that the Internal Revenue Service assessed a
tax against a defendant, or conducted an audit of the defendant’s returns, prior to
commencement of a criminal case. See United States v. Gustafson, 528 F.3d 587, 592-93
(8th Cir. 2008); United States v. Ellet, 527 F.3d 38 (2d Cir. 2008); United States v. Daniel,
956 F.2d 540, 542 (6th Cir. 1992); United States v. Hogan, 861 F.2d 312, 315-16 (1st Cir.
1988); United States v. Dack, 747 F.2d 1172, 1174-75 (7th Cir. 1984). Defendants often
complain that if the Service had simply examined their returns and proposed an additional
assessment, they would have paid the amount due. But the government’s failure to offer a
taxpayer a chance to make things right does not provide the taxpayer with a defense.
Similarly, the filing of an amended return correcting past errors does not eliminate
the existence of a deficiency. United States v. Radtke, 415 F.3d 829, 840-41 (8th Cir. 2005)
(“there is no doubt that self-serving exculpatory acts performed substantially after a
defendant’s wrongdoing is discovered are of minimal probative value as to his state of mind
at the time of the alleged crime.”); Norwitt v. United States, 195 F.2d 127 (9th Cir. 1952).
On the other hand, an amended return will be viewed as an admission of the existence of
additional tax due and owing, as required under IRC § 7201.
Defenses
Defendants often labor under a misconception that since most individuals have no
love lost for the IRS, juries are likely to acquit a defendant of tax charges barring some
outrageous conduct such a drug trafficking or theft from innocent victims. To the contrary,
the government enjoys an extremely high conviction rate in federal tax prosecutions. See
Statistical Data For Three Fiscal Years – Criminal Investigation (CI) (accessed November 4,
2017). One reason for this is that while taxpayers may not like the IRS, the idea that another
person is getting away with not paying their fair share overrides such animosity. As a result,
a defendant proceeding to trial needs to do more than just point out that the IRS is on the
other side of the courtroom. They must raise sufficient and credible defenses.
Lack of Willfulness
Unlike most criminal offenses, ignorance or a good faith misunderstanding of the law
constitutes a defense to a criminal tax offense. See United States v. Abboud, 438 F.3d 554,
581 (6th Cir. 2006) (“[b]ecause of the complexity of the tax system, tax law is one of the few
areas where the Supreme Court has held that ignorance of the law is a defense.”) (citing
Cheek v. United States, 498 U.S. 192, 199-200 (1991)).
In United States v. Simkanin, 420 F.3d 397 (5th Cir. 2005), Simkanin was convicted
of, inter alia, failing to collect and pay over employment taxes in violation of IRC § 7202
and failing to file federal income tax returns in violation of IRC § 7203. At trial, Simkanin
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raised classic, time-worn tax protestor arguments regarding the constitutionality of the
internal revenue laws. He contended that the Internal Revenue Code was over 7,000 pages
long, contained an extensive list of industries and activities subject to withholding, and since
his company did not operate in any of the listed industries or perform any of the listed
activities, his workers were not subject to withholding. Id. at 405. During deliberations, the
jury sent the following note to the judge:
Since no proof has been made that the defendant and his employees are in an
occupation listed in those 7,000 [pages], are we to conclude that they are, in
fact, not in that 7,000, or do we need to read all 7,000 to see what the
defendant was referring to, and in fact, wasn't listed in the 7,000[?]
Id. The court instructed the jury that Simkanin’s company was required to withhold and
deposit taxes from its employee’s wages and, therefore, they should disregard whether there
are certain employers excused from this obligation. Id. at 405-06.
Because the judge did not characterize Simkanin’s belief of the law when it
instructed the jury, the Fifth Circuit found the instruction proper. The court noted that while
a defendant may present evidence of what he believed the law to be at the time of his alleged
illegal conduct, a court must prevent the defendant’s interpretation of the law from confusing
the jury as to the actual state of the law. Simkanin, 438 F.3d at 404 (citing United States v.
Barnett, 945 F.2d 1296, 1300 (5th Cir. 1991) (“The jury must know the law as it actually is
respecting a taxpayer’s duty to file before it can determine the guilt or innocence of the
accused for failing to file as required.”)).
In United States v. Loglia, 2007 WL 81925, 99 A.F.T.R.2d 2007-434 (D. Nev.)
(January 5, 2007), and United States v. Kahre, 2007 WL 119147, 99 A.F.T.R.2d 2007-600
(D. Nev.) (January 5, 2007), Loglia and Kahre were accused of conducting business using
gold and silver coins for the purpose of boycotting the Federal Reserve System and evading
the assessment and payment of income tax. Rather than report the true value of the coins
they received, they only reported the face value of the coins. They were charged with
evasion in violation of IRC § 7201, conspiring to attempt to evade or defeat tax in violation
of 18 U.S.C. § 371, filing false returns in violation of IRC § 7206(1), and wire fraud in
violation of 18 U.S.C. § 1343.
Loglia and Kahre indicated their intent to raise a good faith defense based on their
belief that the law permitted them to report their income in this fashion. The government
responded with a motion in limine, asking the court to preclude the defendants from raising
this defense or introducing any evidence in support of their incorrect legal position.
The district court held that Loglia and Kahre could present a good faith defense that
they believed they could report the income as they did for the limited purpose of negating
willfulness. However, the court precluded them from arguing or presenting evidence that
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their belief was legally correct or that they had a legal right to exclude the value of the coins
from income.
Reliance on Accountant
A frequent defense in criminal tax cases is good faith reliance on an accountant or
professional tax advisor. This defense requires that the defendant provide his advisors with
all necessary information and follow the advice received. See United States v. Bishop, 291
F.3d 1100, 1107-1008 (9th Cir. 2002); United States v. Butler, 211 F.3d 826, 833 (4th Cir.
2000); United States v. Custer Channel Wing Corp., 376 F.2d 675, 683 n.15 (4th Cir. 1967).
In United States v. Moran, 493 F.3d 1002 (9th Cir. 2007), Pamela and James Moran
were “Executive Education Officers” who trained the sales force of Anderson’s Ark and
Associates (“AAA”), a firm well known for promoting fraudulent “tax reduction plans” to
clients who paid and successfully completed an application process. The Morans were
charged along with eight other defendants with numerous counts of conspiring to defraud the
United States in violation of 18 U.S.C. § 371, wire and mail fraud, aiding and assisting in the
preparation of false returns and other substantive offenses. At trial, the government
successfully objected to the testimony of Mrs. Moran’s accountant as to what he told her
regarding filing statement in place of returns, and to Mrs. Moran’s testimony regarding legal
opinions she received regarding the AAA program. After a 37-day jury trial, the Morans
were convicted on 36 counts each.
On appeal, Mrs. Moran argued that the court committed reversible error by excluding
her testimony regarding opinions she received from an accountant and other experts, upon
which she based her good faith belief that the AAA programs were legal. The Ninth Circuit
acknowledged that a “defendant is entitled to testify about the tax advice he received –
subject, of course, to cross-examination – and exclusion of this testimony is error.” Id. at
1013 (citing Bishop, supra at 1111). “Not only is testimony about the reliance on qualified
experts relevant to establishing this defense, but the defendant ‘[has] the right to tell the
court his own version of the tax advice on which he claim[s] to have relied.” Id. Finally, the
court noted that such testimony would not be hearsay, since it is not offered for the truth of
the matter asserted. Id. Therefore, the court agreed that Mrs. Moran was permitted to testify
and that the district court erred in sustaining the government’s objections. The court further
held that the error was not harmless, noting the government’s failure to provide “fair
assurance that the verdict was not substantially swayed by the error.” Id. at 1014 (quoting
United States v. Seschillie, 310 F.3d 1208, 1214 (9th Cir. 2002)).
Mr. Moran likewise argued that, since he also asserted a good faith defense, he was
entitled to any relief stemming from the court’s error in excluding his wife’s testimony. The
court agreed, noting that the Morans were coconspirators and any evidence of professional
opinions about the AAA programs obtained by Mrs. Moran would be relevant as
circumstantial evidence of Mr. Moran’s state of mind. Id. at 1014-1015. Based on the
foregoing, the Ninth Circuit vacated the convictions and remanded for a new trial.
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Due Process Argument
A defendant can also challenge willfulness where the statute at issue is vague or
ambiguous. Such a defense raises due process arguments under the Fifth Amendment.
United States v. Kay, 513 F.3d 432, 445-46 (5th Cir. 2007); United States v. Batchelder, 442
U.S. 114, 123 (1979). One of the most well-known cases involving the uncertainty of the
law and its impact on willfulness is James v. United States, 366 U.S. 213 (1961). In James,
the Court held that although embezzled funds constituted taxable income, a conviction for
failure to report such funds must be vacated because the element of willfulness could not be
proven beyond a reasonable doubt where the Court previously ruled that embezzled funds
were not taxable income (Commissioner v. Wilcox, 327 U.S. 404 (1946)), and as of the year
at issue had not specifically overruled that decision. See also, Kahr v. Commissioner, 414
F.2d 621 (2d Cir. 1969).
Based on the reasoning in James, the Fourth Circuit reversed a conviction under IRC
§ 7201 for failure to report rental income earned on land held by the government in trust for
the Eastern Cherokee Indians within a Cherokee reservation. United States v. Critzer, 498
F.2d 1160 (4th Cir. 1974). In Critzer, the defendant testified that she believed the rent was
not taxable income based on advice from the Bureau of Indian Affairs. The Service
disagreed. The Fourth Circuit held:
We hold that defendant must be exonerated from the charges lodged against
her. As a matter of law, defendant cannot be guilty of willfully evading and
defeating income taxes on income, the taxability of which is so uncertain that
even co-ordinate branches of the United States Government plausibly reach
directly opposing conclusions. As a matter of law, the requisite intent to
evade and defeat income taxes is missing. The obligation to pay is so
problematical that defendant's actual intent is irrelevant. Even if she had
consulted the law and sought to guide herself accordingly, she could have had
no certainty as to what the law required.
It is settled that when the law is vague or highly debatable, a defendantactually or imputedly - lacks the requisite intent to violate it.
Id. at 1162; see also United States v. Mallas, 762 F.2d 361, 363 (4th Cir. 1985) (“Criminal
prosecution for the violation of an unclear duty itself violates the clear constitutional duty of
the government to warn citizens whether particular conduct is legal or illegal.”).
Prior to the Service’s increased enforcement efforts in the area of tax shelters, and
recent convictions of those involved in such transactions, defendants successfully argued
that the legality of using certain tax shelters was so unsettled that they had not received fair
notice that their conduct was illegal. United States v. Dahlstrom, 713 F.2d 1423 (9th Cir.
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1983) (use of foreign trusts); Mallas, supra (shelters involving the deduction of coal-mining
royalties).
No Tax Due
A defendant can challenge the existence of a deficiency by offering evidence that the
funds at issue do not constitute taxable income. For example, evidence that funds represent
a nontaxable return of capital, as opposed to a taxable dividend, is relevant and admissible to
challenge the existence of a deficiency. See United States v. Boulware, 552 U.S. 421 (2008)
(overruling United States v. Miller, 545 F.2d 1204, 1210-12 (9th Cir. 1976)). Similarly, a
defendant could establish that funds constitute nontaxable loan repayments, gifts or
payments received for the benefit of third parties. See United States v. Harris, 942 F.2d
1125, 1136 (7th Cir. 1991) (unreported gifts do not constitute taxable income); Peterson v.
United States, 344 F.2d 419, 427 (5th Cir. 1965) (receipts constitute return of principal, not
interest income); and United States v. Hawryluk, 658 F. Supp. 112, 114 (E.D. Pa. 1987).
A deficiency can also be challenged with previously unclaimed deductions. In
United States v. Kayser, 488 F.3d 1070 (9th Cir. 2007), the defendant incorporated Aspen
Ventures, Inc. to receive his consulting income and take related business deductions. He
filed his 1998 through 2000 returns in August, 2001, and was indicted on two counts of
evasion in violation of IRC § 7201 for tax years 1999 and 2000. The government alleged
that Kayser evaded the tax due by reporting his 1999 consulting income on his corporate
return rather than his individual return and by not reporting his 2000 consulting income at
all. Kayser deducted business expenses on his 2000 corporate return and carried back the net
operating loss to offset the tax due for 1999.
Kayser argued that his unreported 2000 consulting income should be offset by the
business expenses claimed on the 2000 corporate return. Kayser offered evidence that he
paid the expenses in connection with the production of his consulting income, and that an
independent contractor’s allowable business deductions can be used to reduce business
income on an individual return. Kayser asked the court to instruct the jury that no deficiency
existed if unclaimed deductions eliminated his tax liability. The government successfully
objected, arguing that Kayser introduced no evidence of unclaimed deductions and that the
instruction was erroneous as a matter of law because Kayser’s theory of defense was
improper under United States v. Miller, 545 F.2d 1204 (9th Cir. 1976). Kayser was
convicted and appealed.
The Ninth Circuit noted that a defendant may negate a deficiency with unreported
deductions and is entitled to demonstrate such deductions at trial. Kayser, 488 F.3d at 1073
(citing United States v. Marabelles, 724 F.2d 1374, 1378-79 (9th Cir. 1984), and Elwert v.
United States, 231 F.2d 928, 933 (9th Cir. 1956)). The court rejected the government’s
contention that Miller precludes a defendant who reports income and deductions in one
manner from arguing for an alternative treatment at trial. Instead, Miller “allows a defendant
to present evidence at trial regarding the facts of the transaction at issue, notwithstanding the
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defendant’s improper or ‘scrambled’ reporting of those facts.” Kayser, 488 F.3d at 1074
(quoting Miller, 545 F.2d at 1215-16)). Accordingly, the court held that Kayser’s theory of
defense was proper.
The court next turned to whether Kayser’s evidence was sufficient to warrant the
instruction. “[A] defendant is entitled to an instruction concerning his theory of the case if
the theory is legally sound and evidence in the case makes it applicable, even if the evidence
is weak, insufficient, inconsistent, or of doubtful credibility.” Kayser, 488 F.3d at 1076
(quoting United States v. Washington, 819 F.2d 221, 225 (9th Cir. 1987)). The court found
that Kayser presented evidence that he incurred the expenses, maintained records of those
expenses and that the expenses were incurred in connection with his consulting work.
Accordingly, the Ninth Circuit held that the trial court abused its discretion in refusing
Kayser’s requested jury instruction on his theory of defense, and reversed his conviction.
Other defendants have not been as fortunate when it comes to taking unclaimed
deductions into account for purposes of calculating tax loss at sentencing. See United States
v. Delfino, 510 F.3d 468, 473 (4th Cir. 2007) (tax loss is intended loss, or unpaid tax on
gross unreported income, not actual loss after unclaimed deductions); United States v.
Chavin, 316 F.3d 666, 677 (7th Cir. 2002); but see United States v. Gordon, 291 F.3d 181,
187 (2d Cir. 2002); United States v. Maali, 2005 WL 2204982 (M.D. Fla.), 96 A.F.T.R.2d
2005-6358 (September 8, 2005) (flat percentage of gross unreported income not required if
more accurate determination of intended loss is available, including consideration of
legitimate but unclaimed deductions).

Another defense to a deficiency is an unclaimed loss carry forward that eliminates
the tax due in the year of prosecution. Note, however, that the existence of a carry back loss
will not eliminate a deficiency in an earlier year for purposes of IRC § 7201 because the
illegal conduct occurs when the return for the year at issue was filed. See Criminal Tax
Manual, § 8.07[5]; Willingham v. United States, 289 F.2d 283, 287-88 (5th Cir. 1961).
Evasion of Payment of Tax
The elements of the offense of evading the payment of tax are: (1) an assessment of
tax due and owing; (2) an affirmative attempt to evade the payment to the tax; and (3)
willfulness. United States v. Threadgill, 572 Fed.Appx. 372 (6th Cir. 2014). The assessment
requirement is satisfied by the defendant filing a tax return resulting in a self-assessment, or
the Internal Revenue Service making an assessment based on the results of an examination, a
jeopardy assessment, or a substitute-for-return pursuant to IRC § 6020(b).
We have seen a slight increase in cases involving evasion of payment and expect this
trend to continue as the resources of the Internal Revenue Service are further limited and
voluntary compliance declines. Evasion of payment cases typically arise where a taxpayer
conceals income or assets to prevent or impede collection efforts. The affirmative conduct
includes the filing of a false Collection Information Statement (Form 433-A, 433-B or 433F) in support of a collection alternative such as a proposed installment plan, an Offer in
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Compromise, or a request that the accounts be placed in Currently Not Collectible status
pursuant to IRM 5.16.1. See United States v. Brimberry, 961 F.2d 1286 (7th Cir. 1992);
United States v. Miller, 520 F.3d 504, 509-10 (5th Cir. 2008). Other affirmative acts that
can support a charge of evasion of payment include: having income paid to third parties;
placing accounts in the names of others; transferring real estate to a non-debtor spouse or
unrelated third party for less than fair market value; and hiding funds offshore. See United
States v. Threadgill, 572 Fed.Appx. 372 (6th Cir. 2014) (paying personal expenses out of
defendant’s law firm account, titling personal residence in the name of a nominee); United
States v. McKinney, 2012 U.S. App. LEXIS 14339 (7th Cir.) (July 31, 2012).
“Obstinately refusing to pay taxes due and possession of the funds needed to pay the
taxes, without more, does not establish the requisite, affirmative act necessary for an
attempted evasion of payment charge.” Criminal Tax Manual, § 8.06[2] (2012) (citing Spies,
317 U.S. at 499). The government must establish not just that the defendant was aware of
the tax liability and committed affirmative acts, but that the defendant knew in committing
such acts that he or she was violating a known legal duty. United States v. Van Meter, 2006
WL 2323191 (E.D. Tex. Aug. 9, 2006) (defendants permitted to testify as to their beliefs
about the federal income tax in response to charges for evasion of payment).
In United States v. McGill, 964 F.2d 222 (3rd Cir. 1992), the taxpayer (an attorney in
Philadelphia) filed accurate returns but failed to pay the amounts due. After the IRS levied
his bank accounts, he started using his wife’s accounts and a business account. Not long
thereafter, McGill submitted an Offer in Compromise, but ultimately withdrew the Offer
after the IRS responded that the Offer was too low, and that he needed to be in current
compliance before the Offer would be considered. McGill argued that he could not pay
current year tax liabilities because his income as subject to IRS levies. Meanwhile, on the
advice of counsel, McGill stopped submitting invoices for payment for services rendered to
the City of Philadelphia knowing that the government would levy any compensation. The
IRS eventually referred the matter for criminal investigation. During this time, McGill
received a payment from the City. He contacted the City to inquire about the receipt and
thereafter, the City sent the remaining funds to the IRS. McGill also opened and began using
a new account in his name and obtained employment as a law clerk.
McGill was charged with five counts of evasion of payment in violation of § 7201
and convicted of three counts of evasion of payment and two counts of the lesser-included
offense of willful failure to pay in violation of § 7203. On appeal, the Third Circuit held that
while McGill’s reasons for using his wife’s and his partners’ accounts may lack an intent to
evade, the jury was presented with sufficient evidence to find evasive intent. McGill, 964
F.2d at 233 (citing Spies, 317 U.S. at 499 (including as an affirmative act deposits into an
account registered to a family member)). On the other hand, “the failure of the taxpayer to
report the opening of an account in his or her own name in his or her own locale cannot
amount to an affirmative act of evasion. Omissions, including failures to report, do not
satisfy the requirements of § 7201” nor does “the deposit of funds into an account in one’s

ABA 34th Annual National Institute on Criminal Tax Fraud
ABA 7th Annual National Institute on Tax Controversy

Page 32 of 406

December 6, 2017
Criminal Tax Workshop (The Basics)

own name.” Id. at 233-34. Finding insufficient evidence of affirmative acts of evasion, the
court reversed McGill’s convictions on two of the three felony counts.
Tax loss in evasion of payment cases will include interest and penalties where the
government can prove that the defendant was aware of the obligation to pay those amounts.
See United States v. Wommer, 518 Fed.Appx. 815, 2014 WL 4628482 (9th Cir. 2014)
(affirming conviction under § 7201 for evasion of payment of penalties and interest, where
tax was paid in full); see also Criminal Tax Manual, § 8.07[1] (2012). Evidence of this
knowledge may include proof that the IRS sent collection notices to the defendant setting
forth the amount of tax, interest and penalties due, or proof that the defendant received and
reviewed Account Transcripts.
Lesser Included Offenses
The U.S Department of Justice Tax Division set forth its policies on lesser included
offenses in a Tax Division Memorandum dated February 12, 1993:
------------------------------

February12, 1993

M EM OR ANDUM
TO:
All United States Attorneys
FROM: James A. Bruton
Acting Assistant Attorney General
Tax Division
RE:
Lesser Included Offenses in Tax Cases

The purpose of this memorandum is to provide guidance concerning the
government's handling of lesser included offense issues in certain kinds of tax cases. Two
petitions for writs of certiorari involving the issue of lesser included offenses in tax cases
have recently been filed in the Supreme Court. In Becker v. United States , No. 92-410,
the defendant was convicted of attempting to evade taxes and of failure to file tax returns
for the same years. The trial court sentenced the defendant to three years' imprisonment
on the evasion counts and to a consecutive period of 36 months' imprisonment on the
failure to file counts. The court of appeals affirmed. In his petition for a writ of certiorari,
the defendant argued that the misdemeanor of failure to file a tax return is a lesser
included offense of the felony of tax evasion and that the Constitution prohibits cumulative
punishment in the same proceeding for a greater and lesser included offense.
In opposing certiorari on this question, the government argued that whether
cumulative punishments could be imposed for a course of conduct that violated both 26
U.S.C. 7201 and 26 U.S.C. 7203 was solely a question of congressional intent. The
government pointed to the statutory language of Sections 7201 and 7203 as clear evidence
of Congress' intent to permit cumulative punishment where a defendant was convicted in a
single proceeding of violating both Section 7201 and Section 7203. As further support for
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its position, the government argued that Sections 7201 and 7203 involve separate crimes
under Blockburger v. United States , 284 U.S. 299 (1932) (and, thus, that a violation of
Section 7203 is not a lesser included offense of a violation of Section 7201). The Becker
petition is currently pending before the Supreme Court.
In M cGill v. United States , No. 92-5842, the government argued, relying on
Sansone v. United States , 380 U.S. 343 (1965), that willful failure to pay taxes (26
U.S.C. 7203) is a lesser included offense of attempted evasion of payment of taxes (26
U.S.C. 7201). The Supreme Court denied certiorari in M cGill on December 7, 1992.

The government's position in Becker reflects an adoption of the strict "elements"
test (see Schm uck v. United States , 489 U.S. 705 (1989)) and, consequently, a change
in Tax Division policy. Accordingly, all attorneys handling tax cases should be notified of
the following ramifications of this change in policy.
1. In cases charged as Spies -evasion (i.e., failure to file, failure to pay, and an
affirmative act of evasion) under Section 7201, it is now the government's position
that neither party is entitled to an instruction that willful failure to file (Section
7203) is a lesser included offense of which the defendant may be convicted. Thus,
if there is reason for concern that the jury may not return a guilty verdict on the
Section 7201 charges (for example, where the evidence of a tax deficiency is weak),
consideration should be given to including counts charging violations of both Section
7201 and Section 7203 in the indictment.
The issue whether cumulative punishment is appropriate where a defendant has
been convicted of violating both Section 7201 and Section 7203 generally will arise
only in pre-guidelines cases. Under the Sentencing Guidelines, related tax counts
are grouped, and the sentence is based on the total tax loss, not on the number of
statutory violations. Thus, only in those cases involving an extraordinary tax loss
will the sentencing court be required to consider an imprisonment term longer than
five years. In those cases in which cumulative punishments are possible and the
defendant has been convicted of violating both Sections 7201 and 7203, the
prosecutor may, at his or her discretion, seek cumulative punishment. However,
where the sole reason for including both charges in the same indictment was a fear
that there might be a failure of proof on the tax deficiency element, cumulative
punishments should not be sought.
2. Similarly, in evasion cases where the filing of a false return (Section 7206) is
charged as one of the affirmative acts of evasion (or the only affirmative act), it is
now the Tax Division's policy that a lesser included offense instruction is not
permissible, since evasion may be established without proof of the filing of a false
return. See Schm uck v. United States , 489 U.S. 705 (1989) (one offense is
necessarily included in another only where the statutory elements of the lesser
offense are a subset of the elements of the charged greater offense). Therefore, as
with Spies -evasion cases, prosecutors should consider charging both offenses if
there is any chance that the tax deficiency element may not be proved but it still
would be possible for the jury to find that the defendant had violated Section
7206(1). But where a failure of proof on the tax deficiency element would also
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constitute a failure of proof on the false return charge, nothing generally would be
gained by charging violations of both Section 7201 and 7206.
Where the imposition of cumulative sentences is possible, the prosecutor has the
discretion to seek cumulative punishments. But where the facts supporting the
statutory violations are duplicative (e.g., where the only affirmative act of evasion is
the filing of the false return), separate punishments for both offenses should not be
requested.
3. Although the elements of Section 7207 do not readily appear to be a subset of the
elements of Section 7201, the Supreme Court has held that a violation of Section
7207 is a lesser included offense of a violation of Section 7201. See Sansone v.
United States, 380 U.S. at 352; Schm uck v. United States , 489 U.S. at 720,
n.11. Accordingly, in an appropriate case, either party may request the giving of a
lesser included offense instruction based on Section 7207 where the defendant has
been charged with attempted income tax evasion by the filing of a false tax return
or other document.
4. Adhering to a strict "elements" test, the elements of Section 7207 are not a subset
of the elements of Section 7206(1). Consequently, it is now the government's
position that in a case in which the defendant is charged with violating Section
7206(1) by making and subscribing a false tax return or other document, neither
party is entitled to an instruction that willfully delivering or disclosing a false return
or other document to the Secretary of the Treasury (Section 7207) is a lesser
included offense of which the defendant may be convicted. Here, again, if there is a
fear that there may be a failure of proof as to one of the elements unique to Section
7206(1), the prosecutor may wish to consider including charges under both Section
7206(1) and Section 7207 in the same indictment, where such charges are
consistent with Department of Justice policy regarding the charging of violations of
26 U.S.C. 7207. Where this is done and the jury convicts on both charges, however,
cumulative punishments should not be sought. In all other situations, the decision
to seek cumulative punishments is committed to the sound discretion of the
prosecutor.
5. Prosecutors should be aware that the law in their circuit may be inconsistent with
the policy stated in this memorandum. See e.g., United States v. Doyle , 956 F.2d
73, 74-75 (5th Cir. 1992); United States v. Boone , 951 F.2d 1526, 1541 (9th Cir.
1991); United States v. K aiser , 893 F.2d 1300, 1306 (11th Cir. 1990); United
States v. Lodw ick , 410 F.2d 1202, 1206 (8th Cir.), cert. denied, 396 U.S. 841
(1969). Nevertheless, since the government has now embraced the strict "elements"
test and taken a position on this issue in the Supreme Court, it is imperative that the
policy set out in this memorandum be followed.
6. In tax cases, questions concerning whether one offense is a lesser included offense
of another may not be limited to Title 26 violations, but may also include violations
under Title 18 (i.e., assertions that a Title 26 charge is a lesser included violation of
a Title 18 charge or vice-versa). The policy set out in this memorandum will also
govern any such situations -- that is, the strict elements test of Schm uck v.
United States , 489 U.S. 705, should be applied.
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These guidelines will remain in effect unless or until the Supreme Court grants
certiorari in Becker and rules inconsistently with the newly adopted policy. Prosecutors are
encouraged to consult with the Tax Division whenever they are faced with a case raising
questions addressed in this memorandum by calling the Criminal Appeals and Tax
Enforcement Policy Section at (202) 514-3011. NOTE: On March 8, 1993, the Supreme

Court denied the petition for a writ of certiorari in Becker.

-------------------------------------------

Willful Failure to Collect or Pay Over Tax - 26 U.S.C. § 7202
IRC § 7202 provides that:
Any person required under this title to collect, account for, and pay over any
tax imposed by this title who willfully fails to collect or truthfully account for
and pay over such tax shall, in addition to other penalties provided by law, be
guilty of a felony and, upon conviction thereof, shall be fined not more than
$10,000, or imprisoned not more than 5 years, or both, together with the costs
of prosecution.
See United States v. Houser, 754 F.3d 1335, 1350 (11th Cir. 2014). Notwithstanding the
statutory language, the court may impose a fine up to $250,000 pursuant to the federal fine
statute at 18 U.S.C. § 3571(e).
Employment tax liabilities constitute $91 billion of the $458 billion Gross Tap Gap,
and as of April 30, 2017, more than $68 billion reported on quarterly employment tax returns
was unpaid. Civil and criminal employment tax enforcement are top priorities of the Internal
Revenue Service and the Department of Justice, and the government will continue to invest
significant resources in this area. See Tax Division – Employment Tax Enforcement (last
visited November 4, 2017); United States v Jackson, 848 F.3d 460 (D.C. Cir. 2017)
(affirming an above-Guidelines sentence for willful failure to pay over employment tax).
Prosecutors also use willful violations of employment tax obligations to support
charges under IRC § 7201. See generally, Criminal Tax Manual, § 9.02 and 9.03 (2015)
(citing United States v. McKee, 506 F.3d 225, 233-34 (3d Cir. 2006); United States v. Butler,
297 F.3d 505, 509 (6th Cir. 2002)). Prosecutors may also consider charges under 18 U.S.C. §
1341 (mail fraud) or § 1343 (wire fraud) if the defendant embezzled funds that were held in
trust. See Criminal Tax Manual, § 9.02 (2015).
As with other tax offenses, the government may prove willfulness through
circumstantial evidence. See United States v. Lynch, 227 F.Supp.3d 421 (W.D. PA 2017). In
United States v. Radtke, 415 F.3d 829 (8th Cir. 2005), Radtke was found guilty of failing to
collect, account for and pay over taxes in violation of IRC § 7202 as a result of his
participation in a scheme to pay employees using “cash checks” from which no taxes or
union benefit payments were withheld. On appeal, Radtke argued that the evidence was
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insufficient to support his conviction, since it only showed that he instigated and permitted
the use of cash checks, not that he did so with criminal intent. Of the 600 cash checks
introduced, Radtke only signed four, and those were to workers not subject to withholding or
union benefit payments.
The court disagreed, noting that intent to defraud need not be proved by direct
evidence, but can be inferred from conduct. The court referred to testimony that Radtke
recognized that the use of cash checks was illegal and expressed concern about the legal
consequences, including incarceration. The court also observed that Radtke was the
president and chief executive officer, was involved in the daily operations, and personally
profited from the use of cash checks. The court held that this evidence gave rise to a
sufficiently strong inference of intent to defraud to sustain the jury’s verdict.
In United States v. Easterday, 564 F.3d 1004 (9th Cir. 2009), the defendant appealed
his conviction for violations of 26 U.S.C. § 7202, arguing that the district court erred in
refusing to instruct the jury that the government, to prove willful failure to pay taxes, must
prove that at the time the tax was due, the defendant had the funds available and thus, the
ability to pay. The Ninth Circuit rejected the notion that a defendant’s ability to pay tax due
is relevant to the determination of willfulness and, in so doing, held that its prior decision in
United States v. Poll, 521 F.2d 329 (9th Cir. 1975), was no longer binding authority. The
court based its decision on United States v. Pomponio, 429 U.S. 10 (1976) (per curiam), in
which the Supreme Court rejected the notion that the government is required to prove more
than “a voluntary, intentional violation of a known legal duty”. Id. at 12.
If the government is unable to establish the requisite willfulness, it may bring a
charge under IRC § 7215, which proscribes the failure to deposit withheld taxes in a separate
trust account payable to the United States after notice of such requirement from the Internal
Revenue Service under IRC § 7512. This statute is a misdemeanor and subjects offenders to
fines up to $5,000 and/or up to one year imprisonment. The statute will not apply if the
defendant establishes reasonable doubt as to whether the law required the collection of tax,
reasonable doubt as to who was required to collect the tax, or that the failure to comply was
due to circumstances beyond his control. IRC § 7215(b). Not having sufficient funds does
not constitute “circumstances beyond his control.” United States v. Dreske, 536 F.2d 188,
195 (7th Cir. 1976).
If the government is unable to establish the person is personally required to collect,
account for, and pay over the funds held in trust, a charge under § 7202 in combination with
18 U.S.C. § 2(a) (aiding and abetting) or § 2(b) (causing an act to be done), can still be
prosecuted.
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Recent Prosecutions (Based on Claire Taylor, Colvin & Hallett, Civil and Criminal Tax
Penalties Updates – Important Developments: Criminal, ABA Tax Section)
United States v. Corriher (M.D.N.C.) (guilty plea on July 24, 2017): Former bank
vice president Douglas Corriher pled guilty to conspiring to defraud the United States.
United States v. Corriher, No. 1:16-cr-00205 (M.D. N.C. July 24, 2017). From 2009-2010,
the defendant, in his role at the bank, gave several factoring loans, through nominee entities,
to a customer who ran staffing companies throughout North Carolina. The staffing company
was supposed to pay employment taxes for the workers it provided to clients, but although
the company provided Forms W-2 and filed employment tax returns showing funds had been
withheld, these amounts were never paid over to the government. The defendant was
apparently aware that his customer, the staffing agency, owed millions in payroll taxes to the
IRS, yet continued to give loans to affiliated entities with knowledge that the company’s
continuing failure to pay past due payroll taxes would let the company repay the loans.
Essentially, the lender funded the customer’s payroll tax fraud, while simultaneously
allowing the bank to profit from high interest rates and substantial fees. The sentencing
hearing is currently scheduled for October 6, 2017.
This case is noteworthy because neither Corriher nor the bank was the taxpayer who
failed to pay the employment taxes. Instead, Corriher was the lender/banker for the taxpayer,
but through his work for the taxpayer, came to know of the nonpayment of the taxes but
continued to offer loans allowing himself and the bank to prosper. The government’s view
(indicated in the indictment) was that Corriher essentially funded his customer’s payroll tax
fraud scheme. The charges represent an expanded use of the conspiracy statutes to broaden
the parties responsible for the nonpayment of the employment taxes and will no doubt put
other third-party enablers on notice.
United States v. Rizzolo (D.Nev.) (guilty plea on June 8, 2017): Former owner of
strip club known as The Crazy Horse Too pled guilty to evading over $1.7 million in
employment taxes in the District of Nevada; Rizzolo paid bouncers, bartenders, etc. in cash
but did not keep adequate records of cash payments made and therefore underreported
employment taxes on Forms 941 and unpaid; Rizzolo pled guilty to the conduct in 2006 but
then took affirmative steps to conceal his assets from the IRS to prevent the IRS from
collecting the delinquent taxes.
United States v. Larkin (D.Nev.) (conviction on June 13, 2017): Nevada business
owner failed to pay over employment taxes for her business, Five Star Home Health Care
Inc., from 2004-2009, and concealed her assets and income to avoid paying the TFRP
portion, lying to IRS about her ability to pay, changing the name of her business and placing
it in the name of a nominee, and bought a home in the name of a nominee, evading a total of
over $1.6 million in taxes.
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United States v. Manley (E.D.Va.) (guilty plea on June 15, 2017): Owner of Virginia
heating and cooling maintenance business pled guilty to not paying over $600,000 in payroll
taxes.
United States v. Tatum ((S.D.Tex.) (sentenced on July 6, 2017): Owner of Texas
staffing company pled guilty in case involving filing false employment tax returns and
failure to pay payroll taxes while using funds for lavish personal items; Tatum admitted a tax
loss of over $18 million and was sentenced to 36 months in prison.
United States v. Potarazu (D.Md.) (sentenced on July 19, 2017): CEO of Virginia
health care technology company VitalSpring sentenced to nearly 10 years in prison for $7.5
million employment tax fraud and $49 million shareholder fraud; the employment tax fraud
involved a failure to pay over employee withholdings for a period from 2007-2016 and
failure to file Forms 941, while he used withheld funds for personal expenditures.
United States v. Ogbazion (S.D.Ohio) (convicted on June 5, 2017): Founder of
national tax preparer franchisor Instant Tax Service was convicted by a federal jury in
Cincinnati, Ohio of conspiracy, evading employment taxes, and other tax crimes; with
respect to employment taxes, he failed to pay over approximately $1.3 million in payroll
taxes during 2009 and 2010 and evaded the IRS’s attempts to collect such tax.
TIGTA Report on Criminal Enforcement Against Employment Tax Noncompliance
(Based on Claire Taylor, Colvin & Hallett, Civil and Criminal Tax Penalties Updates –
Important Developments: Criminal, ABA Tax Section)
On March 21, 2017, the Treasury Inspector General for Tax Administration (TIGTA)
issued a report titled, “A More Focused Strategy Is Needed to Effectively Address Egregious
Employment Tax Crimes.” The Report noted that, as of December 2015, 1.4 million
employers owed approximately $45.6 billion in unpaid employment taxes, interest, and
penalties. The report noted that in 2015, the IRS assessed the TFRP against 38% fewer
responsible persons than just five years before (asserting the TFRP against just 11% of
responsible individuals), and that simultaneously the number of employers with egregious
employment tax noncompliance (20 or more quarters of delinquent employment taxes) has
tripled in a 17-year period. TIGTA was concerned that, despite this noncompliance, there are
fewer than 100 criminal convictions for employment tax violations per year.
TIGTA recommended a focused strategy to improve the IRS’s efforts to address
egregious employment tax cases, to include “use of data analytics to better target egregious
employment tax noncompliance, including identification of high-dollar cases and individuals
with multiple companies that are noncompliant. In addition, the Collection function should
expand the criteria used to refer potentially criminal employment tax cases to CI to include
any egregious cases (not only those where a firm indication of fraud is present).”

ABA 34th Annual National Institute on Criminal Tax Fraud
ABA 7th Annual National Institute on Tax Controversy

Page 39 of 406

December 6, 2017
Criminal Tax Workshop (The Basics)

The IRS agreed that it should have a focused strategy, but disagreed that the IRS
Collection should expand the factors used to refer potential criminal employment tax cases
to CI. The IRS took the position that criminal conduct beyond willfully not reporting and
paying employment taxes is necessary for criminal investigation and referral to the DOJ. In
other words, the current IRS position is that fraud is a prerequisite for referring a case for
potential criminal prosecution under 26 USC § 7202 (which contains the criminal penalty for
failure to withhold, collect, and pay over employment taxes). The following is what IRS
stated in response to TIGTA’s conclusions:
The Collection function refers cases when firm indications of
fraud/willfulness are present and they meet criminal criteria. IRS § 7202
is considered and referred to as a tax fraud statute, and therefore the
criteria used to criminally prosecute employment tax cases to CI under §
7202 require the Service to prove the willfulness standard that the
taxpayer committed "a voluntary, intentional violation of a known legal
duty." That level of fraud/willfulness (known as "mens rea") is the key
differentiation between civil and criminal cases. Cases that do not meet
this standard should continue to be pursued under applicable civil
remedies.
The Report also makes clear that, according to Collection procedures, employment
tax cases will not be referred to CI unless firm indications of fraud exist and “must establish
that a particular action was deliberately done for the purpose of deceit, subterfuge,
camouflage, concealment, some attempt to color or obscure events, or to make things seem
other than what they are.”
TIGTA remains convinced that the IRS can do more to address egregious
employment tax noncompliance and asserts that the IRS position “allows egregious
noncompliance taxpayers—including those involved in cases of over $1 million or involved
in 10 or more companies that fail to remit payroll taxes to IRS—to escape criminal
prosecution.” TIGTA takes the position that, based on § 7202, that “deceit is not required for
a conviction under I.R.C. § 7202.” TIGTA goes on to say that, for example, the statute does
not require that a taxpayer put withheld trust fund taxes to personal use to sustain a
conviction.
The TIGTA report also gave a glimpse into the quantity of employment tax
investigations, which are a small percentage of CT cases. In 2015, CI initiated 102
employment tax investigations, which is less than 3% of all initiated cases. In comparison,
CI had almost 1,800 new investigations for identity theft and abusive return preparer fraud
(accounting for 47% of new investigations in 2015). According to the Report, CI considers
multiple factors when deciding to initiate an investigation, including deterrence, willfulness,
and jury appeal.
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The TIGTA report also offers some key data on the source of criminal employment
tax referrals. Referrals are generated where IRS Revenue Officers or Revenue Agents
identify indicators of fraud, which constitutes approximately half of all employment tax
investigations over the last five years.
Failure to File Returns – 26 U.S.C. § 7203
Willful failure to pay a tax, make a return, keep records or supply information
required by the Internal Revenue Code constitutes a violation of IRC § 7203 and one of the
few misdemeanor tax offenses. 1 The statute provides that those convicted of this offense are
subject to fines of not more than $25,000 ($100,000 in the case of a corporation) and/or
imprisonment up to one year, with costs of prosecution. Notwithstanding the statutory
language, the court may impose fines up to $100,000 for individuals, and up to $200,000 for
organizations pursuant to 18 U.S.C. § 3571(e).
The elements of this offense are:
(1)
(2)
(3)

The defendant had an obligation under the Internal Revenue Code to pay a
tax, file a return, keep records or supply information.
The defendant failed to perform such obligation.
The defendant acted willfully.

United States v. Marinello, 2015 WL 13158491, *5 (W.D.N.Y. 2015); see also United States
v. Hassebrock, 663 F.3d 906, 919 (7th Cir. 2011); United States v. McBride, 2014 WL
4699126 (D.Utah) (2014).
It is the policy of the Tax Division to only use the misdemeanor offense of willful
failure to file a tax return, pay tax, keep records or supply information “when a defendant
failed to comply with an affirmative requirement of the Internal Revenue Code or
regulations and did not commit any act or omission as part of an attempt to evade taxes or
obstruct the IRS.” Criminal Tax Manual, § 10.02 (2015). Prosecutors are instructed that,
“[c]ases involving individuals who fail to file tax returns or pay a tax but who also commit
acts of evasion or obstruction should be charged as felonies under Section 7201 or Section
7212(a) to avoid inequitable treatment.” Id.
The government generally requires a pattern of behavior - three or more years of
failure to file - before bringing charges under IRC § 7203. This avoids the risk of a
defendant establishing that he filed the return but it was lost en route to the IRS; that he
signed the return and believed that a third party (such as a spouse or return preparer) mailed
or e-filed the return; or that he was unable to file the return due to medical issues. This is not
to say that a willful failure to file will never be charged as the sole count. Defendants often
1

Unless the violation involves the failure of a trade or business to report cash received in excess of
$10,000 or more in cash, as required by IRC § 6050I. In that case, the willful violation of IRC §
7203 is a felony and those convicted face terms of imprisonment up to five years. See infra.
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attempt to negotiate a plea to this misdemeanor charge when facing more serious offenses.
The government may also add a single count of failure to file to a multiple-count indictment
involving other offenses.
Another defense to willful failure to file is that the defendant was not, or at least
believed in good faith that she was not, legally required to file a return for the years at issue.
This defense may be raised by U.S. citizens who have left the United States and are living as
ex-patriots abroad, by U.S. residents who claim a treaty exemption, or by spouses who do
not earn an income. See Criminal Tax Manual, § 10.05[2] and [3] (2015) (discussing the
requirement to file element and providing a chart reflecting annual gross income thresholds).
Such was the case in United States v. McKee, 506 F.3d 225 (3d Cir. 2007), where McKee
and his co-defendants, Joseph and Inge Donato, were “members of the Reformed Israel of
Yaweh (“RIY”), a small religious sect founded by Leo Volpe that opposes payment of taxes
based upon the members’ religious opposition to war and the taxes that fund it.” Id. at 228.
McKee and Joseph were partners in a construction company and Inge assisted with the
bookkeeping.
Inge was convicted of willful failure to file for 1997 and 1999. During the trial, the
district court instructed the jury that, “[i]f the married couple files no returns, the law
presumes that the tax status of the husband and wife is married filing separately.” Id. at 244.
The government conceded that Inge did not earn a paycheck for services rendered. Instead,
it claimed that Inge was compensated because company checks were used to paint her
residence and to purchase two vehicles titled in her name. The government argued that 50%
of these payments constituted taxable income to Inge.
The Third Circuit found that the government failed to prove that the payments were
intended as compensation to Inge or, if they were so intended, that Inge knew of that
intention and therefore, knew she “had a duty to file returns for those years.” Id. at 245. The
court specifically noted her history of providing services without compensation and the lack
of connection between the payments and any specific amount of time she worked. It further
noted that the payments could simply represent a gift from Joseph or household support. The
Court held that “benefit alone can not establish income,” Id. at 247. The court vacated the
convictions and directed an order of acquittal.
An issue that has divided the courts is whether willful failure to file is a “lesser
included” offense of tax evasion under IRC § 7201. See United States v. McBride, 2014 WL
4699126 (D.Utah) (2014); see also Lesser Included Offenses, supra at *34. In United States
v. Cryer, 2007 WL 1805031 (W.D. La. 2007), Cryer was charged with two counts of evasion
in violation of IRC § 7201 (counts 1 and 2) and two counts of willful failure to file a return
in violation of IRC § 7203 (counts 3 and 4). Cryer moved to dismiss counts 3 and 4 on the
grounds that they represent lesser included offenses. The district court acknowledged that,
under the statutory elements approach set forth in Schmuck v. United States, 489 U.S. 705
(1989), the Sixth, Seventh and Ninth Circuits have held that that IRC § 7203 is not a lesser
included charge of IRC § 7201. However, since the district court was bound by the Fifth
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Circuit’s decision in United States v. Doyle, 956 F.2d 73, 74-75 (5th Cir. 1992), it held that a
IRC § 7203 violation was a lesser included charge requiring counts 3 and 4 to be dismissed
for multiplicity. Cryer, supra at * 4.
On the other hand, a defendant’s claim that he could not file due to a pending audit or
investigation will not succeed. In United States v. Josephberg, 562 F.3d 478, 492-93 (2d
Cir. 2009), the defendant was convicted of, inter alia, failure to file returns for 1999 through
2002 in violation of IRC § 7203. Josephberg appealed the district court’s refusal to dismiss
those charges, arguing that the Fifth Amendment bars prosecution for willful failure to file
when the taxpayer is the subject of an ongoing audit or investigation. The Third Circuit
disagreed, holding that Josephberg’s “privilege against self-incrimination is protected by his
right to refuse, with a Sullivan citation, to answer the questions that implicate that privilege.”
Id. at 494 (citing United States v. Sullivan, 274 U.S. 259, 263-64 (1927) (holding taxpayer
may invoke Fifth Amendment privilege selectively on a return as to any particular item of
information solicited)).
In addition, it should be clear that the late filing of a return does not eliminate a prior
willful failure to file. See United States v. Houser, 754 U.S. 1335, 1351 (11th Cir. 2014).
With regarding to willful failure to pay, defendants can raise the Poll defense
addressed herein, but again, the government may introduce evidence that the defendant
chose to spend his funds on something other than his tax obligations. See United States v.
Easterday, 564 F.3d 1004 (9th Cir. 2009).
False or Fraudulent Returns or Statements – 26 U.S.C. § 7206(1)
Under IRC § 7206(1), any person who willfully signs and files any return, statement,
or other documents containing a declaration that it is under the penalties of perjury, and that
he does not believe to be true and correct as to every material matter, is guilty of a felony
and subject to a fine of not more than $100,000 (not more than $500,000 for corporations)
and/or imprisonment of up to three years, along with costs of prosecution. Notwithstanding
the statutory language, the court may impose fines up to $250,000 for individuals pursuant to
18 U.S.C. § 3571(e).
This statute is sometimes referred to as the tax perjury or fraud statute. Comisky,
Feld and Harris, Tax Fraud & Evasion, § 2.04 (WG&L 2017). The elements of this offense
are:
1) The return, statement or other document contained false information with
respect to a material matter.
2) The defendant made and signed a return, statement or other document that
contained a written declaration that it was being signed subject to the
penalties of perjury.
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3) The defendant did not believe that the material matter was true and correct;
and
4) The defendant acted willfully.
See United States v. Bishop, 412 U.S. 346, 350 (1973); United States v. Mathews, 761 F.3d
891, 893 (8th Cir. 2014); United States v. Hendrickson, 664 F.Supp.2d 793, 810-11 (E.D.
Mich. 2009).
Although not in the express language of the statute, the courts are in agreement that to
charge a violation of IRC § 7206(1), the actual filing of the false return, statement or other
document is required. See, United States v. Boitano, 796 F.3d 1160 (9th Cir. 2015) (“Filing”
is an element of a conviction under § 7206(1)). See United States v. Swanson, 112 F.3d 512
(Table), at * 1-2 (4th Cir. 1997) (rejecting contention that limitations begin to run when the
return is signed) (citing United States v. Marashi, 913 F2d 724, 736 (9th Cir. 1990); see also
United States v. Gilkey, 362 F. Supp. 1069, 1071 (E.D. Pa. 1973); United States v. Horwitz,
247 F. Supp. 412, 413-14 (N.D. Ill. 1965)). As the Horwitz court noted, “[w]ere it
otherwise, the individual making the return could substantially shorten the length of the
statutory period by subscribing the return months before it was filed and then retain it so that
the statute of limitations would be running long before the government had any notice of the
offense." 247 F. Supp. at 414-15. Moreover, if filing were not required and signing alone
was sufficient, “a person [could] be prosecuted for (1) signing a return he never intends to
file, or (2) signing a false return but then changing his mind about breaking the law and
sending in a correct return instead.” Gilkey, 362 F. Supp. at 1071. A recent unpublished
decision from the Western District of New York further noted that the “filing” requirement
need not be satisfied by the defendant – someone else can file the return on the defendant’s
behalf. United States v. Benacquista, 2009 WL 1651458, at * 2-3 (W.D.N.Y. June 8, 2009),
103 A.F.T.R.2d 2009-2807.
Unlike the crime of evasion, a defendant can be convicted of filing false returns even
if no tax is due. See United States v. Mathews, 761 F.3d 891, 894 (8th Cir. 2014) (noting that
jury that evidence of expenses and deductions was not necessary for conviction where gross
receipts were underreported). This charge is often used where the government is uncertain
whether the defendant can challenge the deficiency or where a taxpayer fails to report their
interest in a foreign bank account.
This offense may also be charged with respect to documents other than tax returns.
For example, if a defendant files a result with nothing but zeros (also known as a “zero
return”), or files a blank Form 1040 with no information from which a tax can be computed,
the government may still charge under IRC § 7206(1). See Criminal Tax Manual, § 12.06
(2015) (citing United States v. Long, 618 F.2d 74, 75 (9th Cir. 1980) (zero return), and
United States v. Crowhurst, 629 F.2d 1297, 1300 (9th Cir. 1980) (blank return)). In other
cases, the offense conduct involves false documents other than tax returns. Id. (citing, inter
alia, United States v. Pansier, 576 F.3d 726, 736 (7th Cir. 2009) (false Forms 8300 filed
against IRS agents); United States v. Droms, 566 F.2d 361, 362 (2d Cir. 1977) (financial
information statement submitted to IRS for settlement purposes); United states v. Cohen,
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544 F.2d 781, 782-83 (5th Cir. 1977) (false statement made in Offer in Compromise, Form
656)).
In the context of IRC § 7206, a material false statement has been defined as a
statement that “could hinder or affect the IRS in carrying out functions such as the
verification of the accuracy of a tax return.” United States v. Sun Myung Moon, 532 F. Supp.
1360, 1366 (S.D.N.Y. 1982) (citations omitted). In United States v. Gassaway, 966 F. Supp.
1054 (W.D. Okla. 1997), the court referenced instructions given in United States v.
Klausner, 80 F.3d 55 (2d Cir. 1996) and United States v. Strand, 617 F.2d 571, 574 (10th
Cir. 1980), which defined material matters in income tax returns as those essential to the
accurate computation of income tax. Gassaway, supra at 1058. The Supreme Court defined
a material statement as one having “a natural tendency to influence, or [is] capable of
influencing, the decision of the decisionmaking body to which it was addressed.” Neder v.
United States, 527 U.S. 1, 16 (1999) (alteration in original) (quoting United States v.
Gaudin, 515 U.S. 506, 509 (1995)).
In United States v. McBane, 433 F.3d 344 (3d Cir. 2005), the Third Circuit
interpreted the term “material” broadly, finding that while “a false statement that actually
affects or is capable of affecting a specific decision by an agency makes for an easier
materiality determination, ... both the language of the materiality standard and the decisions
applying that standard require only that the false statement at issue be of a type capable of
influencing a reasonable decisionmaker.” Id. at 351. The court further noted that whether or
not the decisionmaker or government agency was actually influenced by the statement is
immaterial. Id.; see also United States v. Puente, 982 F.2d 156, 159 (5th Cir. 1993). Rather,
the Court identified the relevant inquiry as “whether the falsehood was of a type that one
would normally predict would influence the given decisionmaking body.” McBane, 433 F.3d
at 351.
Whether a false statement is material is a mixed question of fact and law to be
determined by the jury. United States v. Uchimura, 125 F.3d 1282, 1285-86 (9th Cir. 1997);
United States v. DiRico, 78 F.3d 732, 736 (1st Cir. 1996); In re Metropolitan Securities
Litigation, 532 F. Supp. 2d 1260, 1290 (E.D. Wash. 2007). In making this determination,
the jury must apply the legal definition of “materiality” to the facts of the case. DiRico,
supra. Some examples of material false statements are: the omission of gross receipts,
overstating cost of goods sold, falsely claiming deductions, and falsely denying ownership of
foreign bank accounts. As noted, the government need not prove a tax deficiency to
establish that a false statement is material. United States v. Tarwater, 308 F.3d 494, 505 (6th
Cir. 2002); United States v. Young, 804 F.2d 116, 119 (8th Cir. 1986).
The element of willfulness under IRC § 7206(1) mirrors the corresponding
requirement under IRC § 7201. See United States v. Mathews, 761 F.3d 891, 893-94 (8th
Cir. 2014) (intent may be inferred from conduct and established by a pattern of not reporting
or inconsistently reporting income). In United States v. George, 420 F.3d 991 (9th Cir.
2005), the defendant was convicted for willful filing of false tax returns by not reporting
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receiver fees in violation of IRC § 7206(1) and failing to file a return in violation of IRC §
7203. He appealed, arguing that the receiver fees were not taxable in the year received
because they were subject to court review and possible disgorgement, and that even if the
fees are taxable in the years at issue, he lacked willfulness to commit the offense since the
law was sufficiently vague and ambiguous. The Ninth Circuit recognized that the
government can not establish willfulness “in a criminal tax evasion case unless ‘the law
clearly prohibited the conduct in the alleged indictment.’” Id. at 995 (quoting United States
v. Schulman, 817 F.2d 1355, 1359 (9th Cir. 1987), and citing James v. United States, 366
U.S. 213, 221-22 (1961)). Nonetheless, it found that because George was a cash-basis
taxpayer, the law was clear that receiver fees are income in the year of receipt under the
claim of right doctrine. Id. at 997-98 (citing United States v. Merrill, 211 F.2d 297, 299 (9th
Cir. 1954), and Jacobs v. Hoey, 136 F.2d 954, 956-57 (2d Cir. 1943)).
The court also rejected George’s willfulness argument, finding that while the
government bore the burden of negating the defendant’s claim that he was ignorant of or
misunderstood the law, or that he had a good-faith belief that his conduct did not violate the
law, it presented overwhelming evidence that the vast majority of fees received by George
were never reported – even after the receiverships closed, thereby eviscerating his defense
that he thought the fees were includable in later years. Id. at 999 (citing Cheek v. United
States, 498 U.S. 192, 201 (1991)).
Reliance on a qualified tax preparer or tax professional can be an affirmative defense
to the charge of filing a false return or document under IRC § 7206(1). The defendant must
show that they provided the preparer with complete and accurate information, and that they
filed the return without any reason to believe it contained false information. See Criminal
Tax Manual, § 12.11[5] (2012) (citing United States v. Tandon, 111 F.3d 482, 490 (6th Cir.
1997); United States v. Brimberry, 961 F.2d 1286, 1290-91 (7th Cir. 1992)).
In United States v. Beavers, 756 F.3d 1044 (7th Cir. 2014), the defendant amended
the returns to include unreported income and reimbursed his campaign committees after the
criminal investigation commenced. The district court excluded the evidence based on its
finding that the remedial efforts had little bearing on whether he considered the funds to be
loans at the time the original returns were filed. The Seventh Circuit affirmed, holding that
it was within the district court’s discretion to condition the admission of evidence of a
defendant’s corrective actions upon a showing that the conduct has a connection to the
defendant’s state of mind at the time of the offense.
It is not uncommon for the government to charge both tax evasion under IRC § 7201
and false statement under IRC § 7206(1) with respect to the same tax return or other
document. If there are no factual elements distinguishing the counts, then the false statement
count may not be submitted to the jury because of the chance that the jury may convict on
one count and convict on the other without any rational basis for its decision. See United
States v. Citron, 783 F.2d 307, 312-14 (2d Cir. 1986).
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Aiding and Abetting the Preparation or Filing of False or Fraudulent Returns – 26
U.S.C. § 7206(2)
Where a person aids or assists in the preparation or filing of false or fraudulent
returns or other documents of another taxpayer, the government will charge under IRC §
7206(2). Those convicted of aiding and abetting the preparation or filing of false returns are
subject to fines of not more than $100,000 ($500,000 in the case of a corporation) and/or
incarceration for up to 3 years, and costs of prosecution. Notwithstanding the statutory
language, the court may impose fines up to $250,000 for individuals pursuant to 18 U.S.C. §
3571(e).
The elements of this offense are:
1) The defendant aided and assisted in, or procured, counseled or advised
the preparation or presentation of a return or document in connection
with a matter arising under the internal revenue laws
2) The return, statement or other document was false respect to a material
matter
3) The defendant acted willfully
See United States v. McClain, 646 F.3d 599, 604 (8th Cir. 2011); United States v. Clark, 577
F.3d 273, 285 (5th Cir. 2009); United States v. Wynn, 566 Fed.Appx. 884 (11th Cir. 2014).
As the elements indicate, the scope of IRC § 7206(2) is much broader than its counterpart
IRC § 7206(1), because there is no requirement that the document at issue be signed under
penalties of perjury and the taxpayer whose return or statement is being filed can be
completely innocent of any wrongdoing.
It is clear that IRC § 7206(2) cannot be violated if a false return is never prepared.
McClain, supra at 604. Several courts have concluded, however, that IRC § 7206(2) does
not require the actual filing of the return or other document with the Service. In United
States v. Black, 469 F. Supp. 2d 513, 546 (N.D. Ill. 2006), the defendants moved to dismiss
charges for willfully procuring and assisting in the preparation of false corporate tax returns
on the grounds that the indictment failed to allege an essential element – that the fraudulent
or false return was filed. Citing the elements of § 7206(2) as set forth by the Seventh Circuit
in United States v. Hooks, 848 F.2d 785, 788-89 (7th Cir. 1988), the district court denied the
motion, holding that the statute does not require that the return at issue actually be filed. See
also United States v. Maius, 378 F.2d 716, 718 (6th Cir. 1967); United States v. Borden,
2007 WL 1128969, at ** 2-3 (M.D. Fla.) (April 16, 2007). Other courts have side-stepped
the filing requirement and noted, instead, that the elements of IRC § 7206(2) are satisfied if
the defendant provided the false information to an intermediary that was required by law to
transmit the information to the IRS. See United States v. Cutler, 948 F.2d 691, 694 (10th Cir.
1991); United States v. Monteiro, 871 F.2d 204, 210 (1st Cir. 1989).
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The Seventh Circuit took a contrary view in United States v. Palivos, 486 F.3d 250
(7th Cir. 2007), where Marin, a loan broker in a complex, fraudulent real estate deal, was
convicted of violating IRC § 7206(2) of assisting in the preparation and presentation of a
false tax return of a purported buyer of problem-plagued restaurant. The buyer, a
coconspirator, applied to a lender for an SBA loan. Because the buyer did not have
sufficient income to qualify for the loan, Marin instructed his accountant to prepare false tax
returns, which were then presented to the lender but not filed with the Service. After the
purchase was complete, the buyer defaulted on the loan and the criminal investigation
ensued. The Seventh Circuit vacated Marin’s conviction, stating that, “[t]here seems to be
no dispute that to be a violation of this section the return must have been filed with the
Internal Revenue Service.” Id. at 258; see also United States v. Joyner-Williams, 2011 WL
6118566 (8th Cir. 2011) (recognizing the split in the Circuits); United States v. Dahlstrom,
713 F.2d 1423, 1429 (9th Cir. 1983) (IRC § 7206(2) contains a filing requirement).
Notwithstanding the split among the courts on the filing requirements, they appear to
be in agreement that the statute of limitations begins to run under IRC § 7206(2) at the time
of filing. United States v. Kelly, 864 F.2d 569, 74-75 (7th Cir. 1989); United States v. Nuth,
605 F.2d 229, 235 (6th Cir. 1979); United States v. Kassouf, 959 F. Supp. 450, 452 (N.D.
Ohio 1997).
Frequent targets under this statute include accountants, attorneys, tax return preparers
and promoters of abusive tax schemes. See United States v. Ambort, 405 F.3d 1109 (10th
Cir. 2005) (defendant convicted of conspiracy to defraud the United States by assisting in the
preparation of false tax returns in violation of 18 U.S.C. § 371 and 69 counts of aiding and
abetting in the preparation of false tax returns in violation of IRC § 7206(2) based on
operation of Association de Libertas, a tax protestor organization).
False documents – 26 U.S.C. § 7207
Another misdemeanor available in the Internal Revenue Code is found in IRC §
7207, which proscribes the willful making of a false statement:
Any person who willfully delivers or discloses to the Secretary any list,
return, account, statement, or other document, known by him to be fraudulent
or to be false as to any material matter, shall be fined not more than $10,000
($50,000 in the case of a corporation), or imprisoned not more than 1 year, or
both. Any person required pursuant to section 6047(b), section 6104(d), or
subsection (i) or (j) of section 527 to furnish any information to the Secretary
or any other person who willfully furnishes to the Secretary or such other
person any information known by him to be fraudulent or to be false as to any
material matter shall be fined not more than $10,000 ($50,000 in the case of a
corporation), or imprisoned not more than 1 year, or both.
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IRC § 7207. Notwithstanding the statutory language, the court may impose fines up to
$100,000 for individuals, and up to $200,000 for organizations pursuant to 18 U.S.C. §
3571(e).
The elements of this offense are:
1) The defendant delivered or disclosed a list, return, account, statement
or other document to the Internal Revenue Service;
2) The defendant knows that information contained therein is false or
fraudulent;
3) The false or fraudulent information is material; and
4) The defendant acted willfully.
Sansone v. United States, 380 U.S. 343, 352 (1965).
This offense differs from the felony under IRC § 7206(1) in that IRC § 7207 does not
require that the statement or document contain a declaration under penalties of perjury.
United States v. Bishop, 412 U.S. 346 (1973). Nor does it require an amount of tax due.
Sansone v. United States, 380 U.S. 343 (1965). Finally, it does not require that the
defendant directly or indirectly participate in the preparation of the document at issue, only
that the defendant willfully delivered or disclosed the document to the Internal Revenue
Service with knowledge of its falsity. Bishop, supra.
And while the government rarely charges under this statute, it has done so in cases
where taxpayers provide false or fictitious documents during a civil examination, such as
altered invoices or checks. United States v. Galaniuk, 738 F. Supp. 225 (E.D. Mich. 1990);
see also United States v. Beacon Brass Co., 344 U.S. 43 (1952) (charging felony evasion for
false statements presented during an examination of a return).
“The Tax Division generally will not authorize a prosecution or plea agreement under
Section 7207 where the allegedly false document forming the basis for a charge under
Section 7207 is a tax return.” Criminal Tax Manual, § 16.03 (2015). The policy regarding
such prosecutions is set forth at § 16.06 of the Criminal Tax Manual:
16.06 TAX DIVISION POLICY
The Tax Division generally disapproves the use of Section 7207 in
any case in which a defendant used a false document as part of a scheme to
deceive the IRS. In such a case, felony prosecution under 26 U.S.C. §
7212(a) or 18 U.S.C. § 1001 should be considered.3 A misdemeanor
prosecution under Section 7207 may be appropriate, however, for a
defendant who cooperates fully, if the case involves an isolated false
document and there are mitigating circumstances, such as evidence that the
defendant immediately confessed when questioned about the document. This
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exception particularly applies to a lower-echelon participant in a wider
scheme who agrees to cooperate fully and provide substantial assistance in
the investigation and prosecution of another individual. In such cases,
1)

any plea agreement to a misdemeanor charge is subject to the
approval of the Tax Division, which will evaluate whether the
conduct at issue merits treatment as a misdemeanor;

2)

the prosecutor recommending the misdemeanor plea should
provide a written statement confirming that the prosecutor
anticipates further criminal prosecutions and believes that the
defendant will provide substantial assistance;

3)

the IRS should express its view and refer the case pursuant to
26 U.S.C. § 6103(h)(3)(A);

4)

the plea agreement should be conditioned on the defendant’s
full and truthful cooperation with the IRS in any civil audit or
adjustment of the tax liability arising out of the circumstances
of the criminal case;

5)

the tax loss should not exceed $20,000 for any year; and

6)

the defendant should sign a statement reflecting the amount of
the unreported income or fraudulent deductions and the
circumstances involved for all of the years under investigation.

Impeding or Impairing the Due Administration of the Internal Revenue Laws – 26
U.S.C. 7212
Whoever corruptly or by force or threats of force (including any
threatening letter or communication) endeavors to intimidate or impede
any officer or employee of the United States acting in an official capacity
under this title, or in any other way corruptly or by force or threats of force
(including any threatening letter or communication) obstructs or impedes,
or endeavors to obstruct or impede, the due administration of this title,
shall, upon conviction thereof, be fined not more than $5,000, or
imprisoned not more than 3 years, or both, except that if the offense is
committed only by threats of force, the person convicted thereof shall be
fined not more than $3,000, or imprisoned not more than 1 year, or both.
The term “threats of force”, as used in this subsection, means threats of
bodily harm to the officer or employee of the United States or to a member
of his family.
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Recent Prosecutions (Based on summary provided by Claire Taylor, Colvin & Hallett, Civil
and Criminal Tax Penalties Updates – Important Developments: Criminal, ABA Tax
Section)
On June 27, 2017, the Supreme Court granted certiorari in Marinello v. United
States, (Dkt. No. 16-1144), on appeal from the Second Circuit’s panel opinion. Marinello v.
United States, 839 F.3d 209 (2d Cir. 2016). The case, which will be argued on December 5,
2017, addresses the omnibus clause of § 7212(a) omnibus clause, which prohibits any act
that either corruptly obstructs or impedes, or endeavors to obstruct or impede, the due
administration of the Internal Revenue Code, and specifically, whether the government must
prove the existence of a pending proceeding that a defendant corruptly endeavored to
obstruct or impede.
Carlo Marinello has a freight service that transported documents and packages
between the U.S. and Canada. He did not file tax returns from 1992 through 2010, and
either failed to maintain or destroyed records of his business income or expenses. He often
paid employees in cash and never issued Forms W-2 or 1099. He also paid personal
expenses out of the business accounts. In 2004, the IRS opened an investigation of this
conduct without Marinello’s knowledge. In 2005, Marinello met with an accountant
regarding his noncompliance, and when the accountant requested records, Marinello
provided none. The IRS eventually closed the investigation.
The IRS opened a second investigation in 2009 and interviewed Marinello, who
admitted to earning income, failing to file returns, and failing to maintain records. Marinello
was charged with obstruction under § 7212(a) and 6 counts of misdemeanor failure to file
returns. The jury convicted Marinello of all charges.
On appeal to the Second Circuit, Marinello argued that the omnibus clause requires
the government to establish the existence of a pending IRS investigation and the defendant’s
knowledge of that investigation, relying on the rationale set out in United States v. Kassouf,
144 F.3d 952 (6th Cir. 1998). In Kassouf, the Sixth Circuit concluded that a defendant must
be aware of an ongoing IRS investigation to be convicted of a § 7212(a) omnibus clause
charge. The Second Circuit rejected Kassouf, holding that omnibus clause may be violated
without proof that an IRS investigation is pending or underway, and that the government
need not prove that a defendant was aware of the IRS’s investigatory actions to allow an
obstruction conviction.
Marinello’s petition for rehearing en banc was denied. In his dissent, Judge Jacobs
argued that the Second Circuit joined an “emerging consensus of error” on the broad scope
of § 7212(a) and warned that an “overzealous or partisan prosecutor” could “destroy people”
with the use of the omnibus clause.
The Second Circuit finds supports in other jurisdictions. See United States v. Massey,
419 F.3d 1008, 1010 (9th Cir. 2005) (holding there is no requirement that defendant was
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aware of ongoing tax investigation); United States v. Armstrong, 974 F. Supp. 528, 536
(E.D. Va. 1997) (specifically rejecting holding in Kassouf), United States v. Sorensen, 801
F.3d 1217, 1232 (10th Cir. 2015) ("7212(a) does not require an ongoing proceeding . . . .'"),
United States v. Westbrooks, 858 F.3d 317 (5th Cir. May 24, 2017) (7212(a) requires no
pending investigation); see also United States v. Bowman, 173 F.3d 595, 600 (6th Cir. 1999)
(limiting Kassouf to its facts).
Conspiracy to Commit Offense or Defraud United States – 18 U.S.C. § 371
Under 18 U.S.C. § 371, a defendant can be charged with conspiring to commit a
substantive offense (the “offense” clause) or conspiring to defraud the United States (the
“defraud” clause). See United States v. Ervasti, 201 F.3d 1029, 1039-40 (8th Cir. 2000)
(finding that § 371 clearly establishes two offenses); United States. v. Thompson, 814 F.2d
1472, 1476-77 (10th Cir. 1987) (applying Blockburger v. United States, 284 U.S. 299 (1932)
to § 371 to determine that double jeopardy does not bar prosecutions for conspiracy to
commit mail fraud and conspiracy to defraud the United States); United States v. Manfredi,
628 F. Supp. 2d 608, 620 n. 8 (W.D. Pa. 2009); United States v. Gambone, 125 F. Supp. 2d
128, 131 (E.D. Pa. 2000); but see United States v. Rigas, 584 F.3d 594 (3d Cir. 2009),
petition for rehearing granted, 592 F.3d 460 (3d Cir. 2010). This statute provides:
If two or more persons conspire either to commit any offense against the
United States, or to defraud the United States, or any agency thereof in any
manner or for any purpose, and one or more of such persons do any act to
effect the object of the conspiracy, each shall be fined under this title or
imprisoned not more than five years, or both.
If, however, the offense, the commission of which is the object of the
conspiracy, is a misdemeanor only, the punishment for such conspiracy shall
not exceed the maximum punishment provided for such misdemeanor.
18 U.S.C. § 371. The court may impose a fine up to $250,000 for individuals and up to
$500,000 for organizations pursuant to 18 U.S.C. § 3571.
The elements of a § 371 conspiracy are:
(1)

The existence of an agreement to accomplish an illegal or unlawful
objective or to defraud the United States.

(2)

The defendants knew of the agreement and with such knowledge,
voluntarily participated in the conspiracy.

(3)

The commission of an overt act by conspirators in furtherance of
the objective of conspiracy.
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See United States v. Fisch, 851 F.3d 402, 406-407 (5th Cir. 2017). “The maximum fine
under Section 371 for felony offenses is at least $250,000 for individuals and $500,000 for
corporations. Alternatively, if a person derives pecuniary gain from the offense, or if the
offense results in a pecuniary loss to a person other than the defendant, the defendant may be
fined not more than the greater of twice the gross gain or twice the gross loss.” Criminal Tax
Manual, § 23.01 (2015) (citing 18 U.S.C. § 3571).
“It is elementary that a conspiracy may exist and be punished whether or not the
substantive crime ensues, for the conspiracy is a distinct evil, dangerous to the public, and so
punishable in itself.” United States v. Fiander, 547 F.3d 1036, 1042 (9th Cir. 2008) (quoting
Salinas v. United States, 522 U.S. 52, 65 (1997)); see also United States v. Feola, 420 U.S.
671 (1975); United States v. Pursley, 474 F.3d 757 (10th Cir. 2007).
A defendant can be charged with conspiring to impair, obstruct, or frustrate any
lawful function of the federal government. United States v. Jenkins, 871 F.2d 598, 602 (6th
Cir. 1989). A conspiracy to defraud must have the United States or a federal agency or
department as a target, but the object or purpose of the conspiracy is not narrowly construed.
United States v. Collins, 78 F.3d 1021, 1037 (6th Cir. 1996) (citing United States v.
Licciardi, 30 F.3d 1127, 1131 (9th Cir. 1994)). “Moreover, the conspiracy to defraud the
United States need not be the main objective of the conspirators,” as long as it is one of the
objectives of the conspiracy. Collins, supra at 1037. There are, however, limits to how far
the government can stretch; impairment or obstruction of a federal agency’s lawful function
must be the object of the conspiracy and not simply a secondary consequence of a
defendant’s conduct. Licciardi, supra at 1131. There is no requirement that the government
sustain a loss as a result of the illegal conduct. United States v. Shellef, 507 F.3d 82, 105 (2d
Cir. 2007); see also Tanner v. United States, 483 U.S. 107, 128 (1987); Hammerschmidt v.
United States, 265 U.S. 182, 188 (1924).
Under the offense clause, the government does not need to prove that the United
States or any federal agency or department thereof is the target of the conspiracy. United
States v. Trent, 2009 WL 22510 (C.A.11 (Fla.)), 306 Fed. Appx. 482 (Jan. 6, 2009) (quoting
United States v. Harmas, 974 F.2d 1262, 1268 (11th Cir. 1992)); see also Sand, et al.,
Modern Federal Jury Instructions-Criminal § 19.02 (2006) (“The principal difference
between the statutory purpose instructions concerning conspiracy ‘to defraud the United
States’ and ‘to violate federal law’ arises from the omission in [the defraud] provision of
section 371 of the requirement that the conspiracy have the object to violate a federal law.”);
United States v. Loney, 959 F.2d 1332, 1339-340 (5th Cir. 1992).
The Agreement
The government must prove the existence of an agreement or that the defendant
intended to agree with at least one co-conspirator. United States v. Pappathanasi, 383 F.
Supp. 2d 289, 295 (D. Mass. 2005). While the evidence of a conspiracy may be
circumstantial, there must be substantial proof of a meeting of the minds. Adkinson, 158 F.3d
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at 1154; see also United States v. Durrive, 902 F.2d 1221, 1228 (7th Cir. 1990). In
Adkinson, there was no evidence that the defendants discussed taxes much less conspired to
evade them and therefore, the evidence was insufficient to establish a conspiracy. Id.
A defendant can not be charged with a conspiracy if his only co-conspirator is a
government agent or an informer acting in an undercover capacity, since there must be a
genuine agreement between two willing parties, not one party playing a role. United States v.
Barger, 931 F.2d 359, 369 (6th Cir. 1991).
An agreement can be established between a corporation and its officers or
employees. United States v. Ames Sintering Co., 927 F.2d 232, 236 (6th Cir. 1990). The
courts have rejected the notion that all agents of a corporation act as a single unit and
therefore, can not conspire among themselves. United States v. Stevens, 909 F.2d 431, 432
(11th Cir. 1990). An exception exists where the corporation is owned and operated by a
single individual. A conspiracy will not lie where there is only one individual at issue. Id. at
431, 433-34.
In United States v. Mubayyid, 567 F. Supp. 2d 223 (D. Mass. 2008), the defendants
were charged and convicted of conspiring to defraud the United States by impairing and
impeding the lawful functions of the IRS in violation of 18 U.S.C. § 371. The defendants
moved for a judgment of acquittal on the grounds that only one of them was involved in
obtaining tax-exempt status for Care International and, on the application for recognition of
exemption under IRC § 501(c)(3), concealing the material fact that the organization solicited
funds for and issued publications supporting and promoting Islamic holy war and holy
warriors. The court found no evidence that the other defendants knew anything about the
submissions to the IRS or that Care International would have to hide its non-charitable
purposes to obtain exempt status. The court noted that the fact that an organization is small
is not sufficient to establish that the members of the organization are involved in a
conspiracy.
Intent
The government must establish that a defendant has the specific intent to participate
in the conspiracy and to defraud the United States or to violate the substantive statutes that
are the object of the conspiracy. Knowledge of the unlawful conduct of others, without
more, will not suffice. United States v. Falcone, 109 F.2d 579, 581 (2d Cir. 1940). Nor will
mere association with the conspirators. Id.; see also United States v. Pupo, 841 F.2d 1235,
1238 (4th Cir. 1988); United States v. Cole, 704 F.2d 554, 557 (11th Cir. 1983). The
government must show “that the alleged conspirators shared a ‘unity of purpose’, the intent
to achieve a common goal, and an agreement to work together toward the goal.” United
States v. Wexler, 838 F.2d 88, 90-91 (3d Cir. 1988); see also United States v. Thompson, 518
F.3d 832, 853 (10th Cir. 2008): United States v. American Investors of Pittsburgh, Inc., 879
F.2d 1087, 1100 (3d Cir. 1989); United States v. Rankin, 870 F.2d 109, 113 (3d Cir. 1989).
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In Pappathanasi, supra, the defendants, executives of West Lynn Creamery were
charged with conspiring with Dunkin’ Donut franchisees to help them evade taxes in
violation of 18 U.S.C. § 371, by inflating invoices and then rebating back the difference in
checks and cash. The franchisees failed to report the rebate payments on their respective
income tax returns.
The district court denied motions to dismiss the indictment and superseding
indictment. After a 4-week jury trial, the court granted motions for acquittal on the ground
that the government failed to prove that defendants had both the intent to agree with
franchisees and the intent to assist franchisees’ efforts to defraud the IRS. The court held
that, even if the government submitted sufficient evidence of a conspiracy between
Pappathanasi and one of the franchises, based on a brief exchange on a golf course, this was
insufficient to establish the conspiracy charged in the indictment. At most, the government
established that the franchisees independently evaded taxes by omitting the rebate funds on
their respective returns.
To establish willfulness, the government must prove that the defendant knowingly
and intentionally associated with co-conspirators and participated in the conspiracy. United
States v. Mankani, 738 F.2d 538, 547, n.1 (2d Cir. 1984). If the government presents
sufficient evidence, the jury may be instructed that deliberate ignorance or willful blindness
may establish the defendant’s knowledge of the objectives of the conspiracy. United States v.
Fletcher, 928 F.2d 495, 502 (2d Cir. 1991).
The Overt Act
“An overt act is any act performed by any conspirator for the purpose of
accomplishing the objectives of the conspiracy.” United States v. McKee, 506 F.3d 225, 243
(3d Cir. 2007) (citing United States v. Falcone, 311 U.S. 205, 207 (1940) (“[T]he gist of the
offense of conspiracy ... is agreement among the conspirators to commit an offense attended
by an act of one or more of the conspirators to effect the object of the conspiracy”)). An
overt act by one conspirator is considered an overt act by all co-conspirators, regardless of
whether there was a specific agreement to commit that particular act. United States v.
Moran, 493 F.3d 1002, 1009 (9th Cir. 2007) (citing Pickerton v. United States, 328 U.S.
640, 646-47 (1946)); United States v. Walls, 225 F.3d 858, 864 (7th Cir. 2000).
The overt act in furtherance of a conspiracy need not be illegal conduct in and of
itself. United States v. Campa, 529 F.3d 980, 1002 (11th Cir. 2008); United States v.
Acevedo Vila, 588 F. Supp. 2d 194, 207 (D. P.R. 2008). Overt acts can include
conversations with co-conspirators, opening bank accounts, transferring funds from one
account to another, opening a post office box, or forming a corporation. The overt act could
also be the substantive offense that is the object of the conspiracy – filing a false return,
making a false statement to a government agency, etc. The government will frequently list
multiple overt acts in the indictment and does not need to prove that each overt act occurred,
or that the particular defendant committed the act, to sustain a conspiracy conviction.
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Braverman v. United States, 317 U.S. 49, 53 (1942); United States v. Thompson, 518 F.3d
832, 854 (10th Cir. 2008) (citing United States v. Weidner, 437 F.3d 1023, 1033 (10th Cir.
2006)); United States v. Walls, 225 F.3d 858,864 (7th Cir. 2000).
A Klein Conspiracy
A conspiracy to defraud the IRS is commonly referred to as a Klein conspiracy, after
United States v. Klein, 247 F.2d 908 (2d Cir. 1957). The elements of a Klein conspiracy are:
1) The existence of an agreement to defraud or impede the Internal Revenue
Service by deceitful or dishonest means, in the assessment and/or
collection of taxes.
2) The defendant knew of the agreement and with such knowledge,
voluntarily participated in the conspiracy.
3) The commission of an overt act by conspirators in furtherance of the
objective of conspiracy.
See United States v. Coplan, 703 F.3d 46 (2d Cir. 2012); United States v. Adkinson, 158 F.3d
1147, 1153 (11th Cir. 1998); United States v. Caldwell, 989 F.2d 1056 (9th Cir. 1993);
United States v. Tedder, 801 F.2d 1437, 1446 (4th Cir. 1986). The court may impose a fine
up to $250,000 for individuals and up to $500,000 for organizations pursuant to 18 U.S.C. §
3571.
A Klein conspiracy requires that an objective of the conspiracy be to undermine the
efforts of the IRS to determine and collect tax. United States v. Acevedo Vila, 588 F. Supp.
2d 194, 207 (D. P.R. 2008); United States v. Vogt, 910 F.2d 1184, 1203 (4th Cir. 1990). The
intent to defraud the Service need not be the only object of the conspiracy; instead, “if one of
the objectives, even a minor one, is the evasion of federal taxes, the offense is made out,
even though the primary objective may be concealment of another crime.” United States v.
Collins, 78 F.3d 1021, 1037-38 (6th Cir. 1996) (citing Ingram v. United States, 360 U.S.
672, 679-80 (1959)); see also United States v. Gricco, 277 F.3d 339, 348 (3d Cir. 2002);
United States v. Ervasti, 201 F.3d 1029, 1037-38 (8th Cir. 2000) (intent to defraud clients of
payroll company by stealing funds designated for employment tax deposits sufficient to
establish intent to undermine efforts of IRS to collect tax). “If a tax evasion motive plays
any part in a scheme, the offense can be made out even though the scheme may have other
purposes such as the concealment of other crimes.” United States v. Shermetaro, 625 F.2d
104, 109 (6th Cir. 1980) (citations omitted); see also Untied States v. Presbitero, 569 F.3d
691 (7th Cir. 2009).
As noted above, mere knowledge of tax evasion or false statements by others is not
sufficient to establish that a defendant participated in a conspiracy to defraud the Service.
This limitation was addressed in United States v. Goldberg, 105 F.3d 770, 773-74 (1st Cir.
1997), where the First Circuit stated that proof that a defendant agreed to pay someone under
the table knowing that the recipient would not report the income is not sufficient to establish
a Klein conspiracy. Instead, the government must prove that the defendant entered into an
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agreement with the recipient and that the objective of that agreement was to defraud the
Service. See Coplan, 703 F.3d at 66-68 (reversing conspiracy convictions of two E&Y tax
attorneys based on finding that they did not actively participate in the objectives of the
conspiracy).
In Klein, the Second Circuit identified twenty acts of concealment that qualified as
efforts to impede the functions of the IRS, including:
1)

Alteration of the books to make liquidating dividends appear as
commissions;

2)

Alteration of the books to make a gratuitous payment of $1,500,000
appear as repayment of a loan;

3)

A false entry in the books disguising as
commissions what was actually a dividend, which in turn was diverted
to corporate nominees;

4)

A false statement in Klein's personal income tax return regarding the
payment for a stock purchase;

5)

Klein's false answer to Treasury interrogatories seeking to identify the
owners of various corporations;

6)

A return falsely reporting that stock was sold for an immense profit;

7)

The evasive affidavit of Klein's secretary denying that he remembered
altering certain books; and

8)

Income tax returns that falsely claimed sales of stock.

Criminal Tax Manual, § 23.07[2][a] (2015) (citing Klein, 247 F.2d at 915).
Klein conspiracies are frequently charged against tax protestors, fraudulent tax return
preparers and promoters of tax shelters and other abusive transactions. See Coplan, supra
(tax attorneys and accountants associated with Ernst & Young); United States v. Cohen, 510
F.3d 1114 (9th Cir. 2007) (tax protestor); United States v. Fletcher, 322 F.3d 508 (8th Cir.
2003) (tax return preparers); United States v. Bryan, 868 F.2d 1032 (9th Cir. 1989) (tax
shelters); United States v. Morse, 785 F.2d 771 (9th Cir. 1986) (tax shelters).
Withdrawal from Conspiracy
A defendant’s membership in a conspiracy is deemed to continue until there is an
affirmative withdrawal or the conspiracy ends. United States v. Richardson, 596 F.2d 157,
163 n.10 (6th Cir. 1979); United States v. Kerik, 615 F. Supp. 2d 256, 267 (S.D.N.Y. 2009).
A defendant’s withdrawal from a conspiracy acts as a defense to substantive offenses
committed by co-conspirators after the withdrawal and prevents the admission against the
defendant of co-conspirators acts and statements made after the withdrawal. United States v.
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United States Gypsum Co., 438 U.S. 422, 464-65 (1978); Pinkerton v. United States, 328
U.S. 640, 646 (1946).
Courts have found evidence of withdrawals where the defendant has been arrested
and incarcerated. United States v. Panebianco, 543 F.2d 447, 453-54 n.5 (2d Cir. 1976). A
prima facie case of withdrawal has also been established where a defendant/employee has
terminated an employment relationship. United States v. Steele, 685 F.2d 793, 804 (3d Cir.
1982). On the other hand, a letter written by a defendant to co-conspirators asking them to
stop the illegal conduct has been rejected as evidence of sufficient withdrawal. United States
v. Balistrieri, 778 F.2d 1226 (7th Cir. 1985).
Recent Prosecutions (Based on summary provided by Claire Taylor, Colvin & Hallett, Civil
and Criminal Tax Penalties Updates – Important Developments: Criminal, ABA Tax
Section)
United States v. Crithfield & Donaldson (M.D.Fl.) (convicted on July 12, 2017) Promotion of Offshore Insurance Arrangements: Following a bench trial, Duane Crithfield
and Stephen Donaldson were found guilty on all charges surrounding their conduct while
leading Foster & Dunhill, a captive insurance business that marketed a Business Protection
Plan (BPP).
The insurance arrangement was described in detail in Salty Brine I, Ltd. v. U.S., 111
AFTR 2d 2013-2308 (N.D. Tex. 2013), in which Foster & Dunhill clients challenged the
IRS’s disallowance of the tax benefits claimed under the arrangement. The clients, through
their business entities, set up offshore cash value life insurance accounts that they owned or
controlled (often through various entities and/or trusts), and then paid insurance premiums
for Business Protection insurance policies that insured them against what the government
alleged were remote and unlikely risks, virtually guaranteeing that no claims would be paid
out, in a purported captive insurance arrangement. According to the government, client funds
were segregated and risk was not distributed among contributors. At the end of the year, a
client’s share of the BPP profits (85% of the premiums paid, consisting of profit less a
management fee) would be transferred into a cash value life insurance account in the name
of the client, and the client business would have access to the funds through tax-free loans
from the life insurance policy account. Client businesses deducted the premium payments to
BPP as ordinary and necessary business expenses.
Defendants proceeded to trial after the judge rejected a plea agreement based on the
finding that there was no meeting of the minds, particularly as to tax loss and relevant
conduct. The defendants were convicted on all counts, with the court noting:
In practice, the BPP sold phony insurance acquired through a jury-rigged premium
and designed to offer illusory protection against an implausible risk and to result in
an extraordinary and unnecessary business expense that, nonetheless, was deducted
entirely and 85% of which was repaid promptly.
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THE TAX DIVISION’S FIRST KLEIN CONSPIRACY
By: Chad Muller

Background: DOJ’s Early Policy of Restraint
In the early 1970s the Department of Justice (“DOJ”) followed a policy of restraint in
the filing of conspiracy indictments. The Tax Division Manual for Criminal Tax Trials (July
1973) had this statement regarding the Section 371 conspiracy charge: “A policy of selfrestraint has been applied by the Department with regard to the use of this statute. Generally
speaking, conspiracy charges have been considered inadvisable when evidence was available
to support substantive charges. If proof exists to support substantive charges, they would
ordinarily be instituted and the addition of conspiracy counts would involve needless
duplications.”
The Tax Division’s First Klein Conspiracy Indictment: Fruehauf Corporation
The first stand-alone Klein conspiracy authorized by the Tax Division was a case against a
national trailer manufacturer, Fruehauf Corporation (“Fruehauf”; “Fruehauf Corp.”). The
indictment was returned by a grand jury in Detroit in November, 1970. It was a single count
indictment charging Fruehauf, its Chief Executive Officer, and its President with conspiracy
to defraud the IRS by the implementation of two fraudulent schemes. One scheme involved a
supplemental billing program under which Fruehauf ostensibly reduced the price charged
wholesale distributors by 3.75%. Fruehauf contended that this amount actually represented
the non-taxable cost of selling and marketing services provided to the Fruehauf retail stores.
Fruehauf then recouped the 3.75% amount through supplemental monthly billings to the
wholesale distributors, where the amount charged was denominated as “printed matter”,
“advertising” and “consulting.” This billing scheme purportedly reduced the manufacturer’s
wholesale price of the trailers and the “constructive” excise tax base, even though the
amount actually received in the two billings was the original wholesale price charged. The
overt acts charged in the indictment were the filing of quarterly manufacturers excise tax
returns for 37 consecutive quarters, beginning in the final quarter of 1956 and extending
through the last quarter of 1965. The indictment alleged specific amounts of tax due and
owing as to each of the 37 quarterly returns. The total alleged understatement of tax
exceeded $12 million.
Fruehauf’s Defense
Fruehauf asserted a reliance defense. It asserted that the supplemental billing program
had been approved by Raymond Cushwa, a well-known and respected Washington attorney
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who regularly practiced before the IRS Excise Tax Branch. Fruehauf asserted that Cushwa
specifically approved the supplemental billing plan and that Cushwa’s advice was consistent
with unpublished private letter rulings issued by the Excise Tax Branch. At the time the case
was being prepared for trial, private letter rulings were not published, nor available to the
public in the IRS reading rooms. Fruehauf also asserted that it had in fact performed
excludable “retail” marketing services to the wholesale distributors.
Problems with the Government’s Initial Evidence
During the investigation Special Agents, Ralph Witter and Al Biernet, had been given
access to records which were stored in an attic over at the Fruehauf offices. The agents had
spent more than a year pouring through these voluminous records, copying over 85,000
documents to un-indexed microfilm. At the conclusion of the investigation, the agents
prepared a 200 page report which detailed circumstances indicating that the supplemental
billings were not bona fide charges for services actually rendered. However, the report did
not provide a cohesive case narrative and did not directly refute the reliance defense.
My Assignment to the Case
In 1972, I had just completed my first trial, a two week trial in Orlando, Florida. The
case was defended by two very well-known Florida attorneys, Chester Bedell and C. Harris
Ditmar. After a two week trial, the jury had returned a guilty verdict on the third count of the
indictment. I returned to Washington with the foolish ideal that I was actually prepared to
take on another, bigger and more important case. With an unfounded feeling of invincibility
and without understanding what I was getting myself into, I asked Fred Folsom, the Section
Chief to assign the Fruehauf case to me. Fred initially declined my request. He told me that I
did not have the experience to handle a case like Fruehauf, but that I could be second chair.
Fred ultimately assigned the case to Cono Namorato. Cono and I began preparation for trial
in the summer of 1972. At that time, Cono and I were age 29. While Cono had been a
Special Agent and had been the lead agent with Eddie Vellines on a very high-profile case in
New York, the truth is that neither of us had a great deal of actual trial experience.
Defendants Take Attorney Cushwa’s Deposition
Shortly after we began trial preparation, the defense filed a motion to take a pretrial
deposition of Raymond Cushwa. The Court granted the motion and the deposition was
scheduled to take place in Mr. Cushwa’s office. But the Court also required that Mr.
Cushwa’s files be made available to the prosecution before the deposition. We requested and
received a complete copy of those files but the files, which included communications over
the nine year span of the alleged billing scheme, were too voluminous to completely review
before the deposition. Mr. Cushwa’s files would ultimately be heavily utilized by the
Government to refute the reliance defense.
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Cono Moves Up and Tom Rhodus Joins the Case
Shortly after the Cushwa deposition, Cono was promoted to Deputy Chief and I
moved to first chair. Tom Rhodus, who had recently joined the Criminal Section, joined me
as second chair. Tom had just graduated law school and had already tried two criminal tax
cases.
Defense’s Motion for Production of the Private Letter Rulings
Fruehauf also sought pretrial discovery of all the unpublished private letter rulings
issued by the Excise Tax Branch, asserting that these IRS records should be made available
under provisions of the new Freedom of Information Act (“FOIA”). The Commissioner
opposed providing these records, asserting that production of the private letter rulings would
violate Section 6103 of the Internal Revenue Code. The Commissioner also asserted that the
private letter rulings would have to be reviewed and redacted before production. He asserted
that this would require insurmountable administrative effort. When the district judge ordered
production of the records, it looked like the case might ultimately be dismissed.
Larry Gibbs Saves the Case
After the Tax Division refused to dismiss the case, Larry Gibbs found a way to
produce the private letter rulings. Larry Gibbs was then the Assistant Commissioner
(Technical) with direct responsibility over the private letter rulings. Larry also had authority
over the IRS Technical Library, wherein the Service maintained a complete history and
record of all private letter rulings. Larry undertook to determine the effort required to redact
and produce the Excise Tax Branch private letter rulings, ultimately advising the
Commissioner the rulings could be redacted and provided with a manageable administrative
effort. Larry’s analysis of the problem broke the log jam and provided the required discovery
so the case could proceed to trial. This effort by Larry ultimately provided the format for the
subsequent publication of the private letter rulings.
Development of the Trial Narrative
During our trial preparation, Tom Rhodus and I began a careful review and analysis
of the Cushwa files. We laid out all of the correspondence between Fruehauf and Cushwa on
each of the issues and questions addressed during the nine year conspiracy. These long
strings of correspondence ultimately provided the case narrative set forth in the case report.
See United States v. Fruehauf Corp., 577 F. 2d 1038 (6th Cir. 1978).
The evidence established:
a) That Cushwa’s advice was conditioned on a false representation by
Fruehauf that the supplemental billings were for actual “extra” services;
b) That Fruehauf would merely change the name and description of the
charges when circumstances required concealment;
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c) That Fruehauf would recover amounts that it falsely advised the Service
had been rebated to the distributors;
d) That Fruehauf falsely represented to attorney Cushwa the nature of its so
called handling charge;
e) That Fruehauf increased the amount of the supplemental billings to 5% of
the retail price even though it was aware that the supplemental billings
could not be supported;
f) That, contrary to Mr. Cushwa’s advice, Fruehauf excluded from the tax
base a warranty charge to distributors; and
g) That, contrary to the advice of a Texas attorney, Fruehauf excluded from
the tax base a so-called make-ready charge and then lied to the Texas
attorney about that fact.

The importance of the Cushwa files in the presentation of the case narrative can be
demonstrated by reviewing the published case report above. Mr. Cushwa’s name is
mentioned 24 times in the Court’s description of Fruehauf’s fraudulent activities.
The Trial
The trial began in late October 1974. Fruehauf was defended by Bill Barnett, a wellknown Chicago attorney, and five other prominent defense attorneys. Tom and I began the
case by putting Revenue Agent Ardel Kiefer on the stand and introducing the underlying tax
returns, accounting records and invoices. This took the entire first week. On the first day of
the second week, and without prior notice to the defense, we served a trial subpoena in the
court room on Ken Morris, the Manager of the Fruehauf Tax Department. Morris was named
as an unindicted coconspirator. Morris took the stand that Monday morning and testified
under direct examination for three consecutive weeks. I took Morris through the Cushwa
files and his prior Q & A’s. Each day brought an entirely new topic. The entire case narrative
was developed through this one adverse witness. At the end of Morris’ testimony, Tom and I
recalled Revenue Agent Kiefer to the stand to present the tax computations.
Closing the Case
Closing the case turned out to be a real problem. The indictment charged a single
Klein conspiracy, but the only alleged overt acts were the filing of the 37 quarterly excise tax
returns. The indictment also alleged that as to each return there was “an additional tax due
and owing” in a specific amount. In short, the overt acts asserted were substantive acts of tax
evasion. Our concern at this point was a defense claim of variance. We felt it necessary to
actually compute an amount due and owing for several quarters. This was a problem,
because the Revenue Agent’s original tax computations had included estimates and
projections arising from the evidence that Fruehauf had reduced its “constructive” tax base
by 3 to 5%. However, an invoice by invoice analysis showed great differences in tax,
depending upon the type of trailer, the trailer components, the type or number of tires and
the invoicing of retail services. Thus, on some invoices there might be little or no tax due.
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Tom and I did not want to leave this potential issue open to the defense. So, late in the case
we began to re-compute the tax, invoice by invoice.
Cono Provides Encouragement
On Friday evening, after a week spent offering the proof of the additional tax, I called
Washington to report to Cono. I vividly remember that call. I was tired and frustrated with
myself for not having anticipated and prepared for this aspect of the case. When Cono asked
why we had not already closed the Government’s evidence, I responded that I was having
trouble establishing the tax computations. I explained the problem. There was noticeable
silence on the other end of the line until Cono said: “Muller, don’t you f*** up this case.” We
rested the Government’s case the third week of December 1974. Fruehauf did not present a
defense.
Findings of Fact and Conclusions of Law
In January, 1975, Senior District Judge “Tiger” Thornton announced that he would
render a verdict and judgment for the Government against all three defendants. The Judge
directed the Government attorneys to prepare proposed findings of fact and conclusions of
law. At this point, the Fruehauf attorneys submitted post-trial objections to the evidence in
the case, listing more than 100 alleged deficiencies and inconsistences in the evidence. With
this list of objections, Tom and I were able to draft, with references to the record, proposed
findings that refuted each of the defendants’ objections.
Judgment
In July, 1975, Judge Thornton entered judgment for the Government in the Tax
Division’s First Klein Conspiracy case. The decision was reported in the Wall Street Journal.
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Statute of Limitations
26 U.S.C. § 6531
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Statute of Limitations
USAM 9, Crim inal Resource M anual 658 – Statute of Lim itations and
Tax Offenses
A special statute of limitations applicable to tax offenses is found in 26 U.S.C.
§ 6531. It provides in part that, if a "complaint is instituted" within the limitations period
prescribed, i.e., either three years or six years, depending on the type of internal revenue
offense, then "the time shall be extended until the date which is nine months after the date of
the making of the complaint." The courts have ruled that, in order to toll the statute of
limitations, the complaint must be valid, i.e., it must establish probable cause to believe the
accused committed an offense. See Jaber v. United States, 381 U.S. 214 (1965); United
States v. Bland, 458 F.2d 1, 3-6 (5th Cir. 1972), cert. denied, 409 U.S. 843 (1972); United
States v. Miller, 491 F.2d 638, 644-45 (5th Cir.), cert. denied, 419 U.S. 970 (1974).
Aside from continuing offenses and the application of special provisions suspending
the running of the statute of limitations (e.g., when a person is a fugitive), statutes of
limitations normally begin to run when the offense is complete. In the internal revenue
statute, however, Congress has provided that, in the case when a tax return is filed or a tax is
paid before the statutory deadline, the limitations period begins to run on the date when the
return or payment was due (without regard to any extension of time obtained by the
taxpayer). See 26 U.S.C. §§ 6531 and 6513. These statutes are based on the desirability, for
purposes of administrative convenience in criminal tax investigations, of a uniform
expiration date for most taxpayers despite variations in the dates of actual filing. But see
United States v. Habig, 390 U.S. 222, 225, 226 (1968). Habig held that, where an extension
of time is secured but the return is filed after the original statutory due date, the period of
limitations starts to run when the return is filed rather than on the date (but for the extension)
when it was due. Otherwise, the limitation period would begin before the offense was even
committed.
https://www.justice.gov/usam/criminal-resource-manual-658-statute-limitationsand-tax-offenses

(last reviewed November 4, 2017)
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Criminal Tax Manual § 7.01[2] (2015)
Limitations Periods for Common Tax Offenses
Description of Offense

Code Section

Statute of
Limitations

Code Section

Tax Evasion

26 U.S.C. § 7201

6 years

26 U.S.C. § 6531(2)

Failure to Collect, Account
For or Pay Over

26 U.S.C. § 7202

6 years1

26 U.S.C. § 6531(4)

Failure to Pay Tax

26 U.S.C. § 7203

6 years

26 U.S.C. § 6531(4)

Failure to File a Return

26 U.S.C. § 7203

6 years2

26 U.S.C. § 6531(4)

Failure to Keep Records

26 U.S.C. § 7203

3 years

26 U.S.C. § 6531

Failure to Supply
Information

26 U.S.C. § 7203

3 years

26 U.S.C. § 6531

26 U.S.C. § 7205

3 years

26 U.S.C. § 6531

26 U.S.C. § 7206(1)

6 years

26 U.S.C. § 6531(5)

Aid or Assist in Preparation 26 U.S.C. § 7206(2)
or Presentation of False Tax
Return

6 years

26 U.S.C. § 6531(3)

Supplying False
Withholding Exemption
Certificate
Filing a False Tax Return

The limitations period for Section 7202 offenses has been the subject of recent
litigation. It is the view of the Tax Division that the six-year statute of limitations
provided for in Section 6531(4) is applicable to prosecutions under Section 7202.
Reference should be made to the discussion of this issue in the chapter dealing with
Section 7202. See Chapter 9.00, infra.
As provided by Section 6531(4), the six-year rule for failure to file a return does not
apply to returns that are required to be filed under part III of subchapter A of chapter
61. Part III covers information returns required to be filed under 26 U.S.C. §§ 60316060, and includes, for example, partnership returns, returns of exempt organizations,
subchapter S returns, and returns relating to cash received in a trade or business
(Form 8300). The rules in this area are rather complicated, as there is a further
exception that makes the applicable limitations period for failure to file a subchapter
S return six years, rather than the three-year period generally applicable for failures to
file information returns. See 26 U.S.C. § 6037(a). Reference should be made to these
specific Code provisions for a more detailed discussion of applicable limitations
periods.
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Deliver or Disclose
False Document

26 U.S.C. § 7207

6 years

26 U.S.C. § 6531(5)

Attempt to Interfere 26 U.S.C. § 7212(a)
With Administration
of Internal Revenue
Laws

6 years3

26 U.S.C. § 6531(6)

Conspiracy
to Commit
Tax Evasion

18 U.S.C. § 371

6 years

26 U.S.C. § 6531(8)

Conspiracy to
Defraud the Internal
Revenue Service

18 U.S.C. § 371

6 years

26 U.S.C. § 6531(1)

False Claim for
Refund

18 U.S.C. § 286/287

6 years4

26 U.S.C. § 6531(1)

False Statement

18 U.S.C. § 1001

5 years

18 U.S.C. § 3282

Tolling Provisions, Suspensions and Complaint to Extend
Criminal Tax Manual §§ 7.03-7.06
IRC § 6531: Tolling the statute of limitations in Title 26 cases if the
defendant is outside the United States or is a fugitive
IRC § 6531: The government can file a complaint within the period of
limitations in order to extend the period of limitations for an additional 9
months from the date the complaint is filed
IRC § 7609(e)(1): Suspending statute of limitations in certain summons
enforcement proceedings for the period in which a proceeding, and appeals
therein, with respect to the enforcement of such summons is pending
18 U.S.C. § 3292: Suspending statute of limitations to permit the
government to obtain foreign evidence if government files an application
indicating that evidence of an offense is in a foreign country and proving by
a preponderance of the evidence that an official request has been made for
such evidence can it reasonably appears, or reasonably appeared at the time
the request was made, that such evidence is, or was, in such foreign country
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18 U.S.C. § 3287: Suspending statute of limitations during the time when the
United States is at war and for a period after termination of hostilities

Statute of Limitations
I.

General Rule: Criminal statutes of limitations normally begin to run
when the offense is complete. For cases involving willfully false or
fraudulent tax returns, however, where the return is filed or tax is paid
before the due date, the limitations on charging a criminal offense
runs from the later of the due date or date received, without regard to
any extensions. IRC §§ 6531 and 6513; see also United States v.
Habig, 390 U.S. 222, 225-26 (1968); U.S. Attorney Manual 9,
Criminal Resource Manual 658.

II.

Most Title 26 tax crimes – Statute of limitations is 6 years. IRC §
6531
(a) The general rule is that the statute of limitations for the filing of a
false return in violation of IRC § 7206(1), is the date the return was
filed. United States v. Habig, 390 U.S. 222 (1968). However, if
the return is filed early (before the statutory due date), the statute
of limitations does not start to run until the statutory due date. 26
U.S.C. § 6513(a); Habig, 360 U.S. at 225; United States v.
Marrinson, 832 F.2d 1465, 1475-76 (7th Cir. 1987). Conversely,
if a return is filed last (i.e., after the statutory due date including
any granted extensions), the statute of limitations begins running
the day the return is filed. Habig, 390 U.S. at 223-225; United
States v. Hills, 618 F.3d 619, 634-35 (7th Cir. 2010); United States
v. Anderson, 319 F.3d 1218, 1220-21 (10th Cir. 2003).
(b) For failure to file returns, the operative date is the due date
including extensions. Id.
(c) United States v. Blanchard, 2007 WL 1976359 (E.D. Mich. July 3,
2007)- the 6-year statute of limitations applies to IRC § 7202
offenses
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(d) Limitations runs from the latest act of evasion under IRC § 7201.
See United States v. Kelley, 2009 WL 5062018 (D.S.D. Oct. 23,
2009) (“An act constituting evasion which occurs during the
limitations period brings the prosecution within the statute of
limitations even if the taxes being evaded were due and payable
prior thereto.”) (quoting United States v. Shorter, 608 F. Supp.
871, 874 (D.D.C. 1985)).
(e) The statute of limitations on conspiracy charges under 18 U.S.C. §
371begins to run from the last overt act in furtherance of the
conspiracy by any member of the conspiracy. IRC § 6531(1) and
(8); see also United States v. Kerik, 615 F. Supp. 2d 256, 266
(S.D.N.Y. 2009).
(f) If the government files a complaint prior to the expiration of the
statute of limitations, the statute will toll for 9 months (intended to
allow the government time to obtain an indictment before a grand
jury). IRC § 6531; see Jaben v. United States, 381 U.S. 214, 219
(1964) (this provision, “was not meant to grant the government
greater time in which to make its case (a result which could have
been accomplished by making the normal period of limitation 6
years and 9 months)”).
III.

Certain misdemeanor tax crimes – Statute of limitations is 3 years
(a) Failure to keep records – IRC § 7203
(b) Failure to supply information – IRC § 7203
i. IRC § 6531(4) - information returns include those required
to be filed under IRC §§ 6031-6060, such as partnership
returns, returns of exempt organizations, and returns relating
to cash received in a trade or business (Form 8300). There
is an exception for failure to file a subchapter S return,
which is subject to a 6-year statute of limitations. See IRC §
6037(a).
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(c) Supplying false withholding exemption certificate – IRC § 7205
IV.

Most Title 18 tax crimes - Statute of limitations is 6 years – IRC §
6531
(a) Conspiracy to Commit Tax Evasion – 18 U.S.C. § 371
(b) Conspiracy to Defraud the IRS - 18 U.S.C. § 371
(c) False Claim for Refund - 18 U.S.C. § 286/287
(d) EXCEPT: False Statement - 18 U.S.C. § 1001 (5 yrs) – 18 U.S.C.
§ 3282

V.

Willful Failure to Comply with FBAR Requirements – Statute of
Limitations is 5 years – 18 U.S.C. § 3282
(a) The statute of limitations runs from the date the offense is
committed. I.R.M. 4.26.17.5.5 (05-05-2008)

VI.

When Is the Period of Limitations Met?
(a) Under either IRC § 6531 or 18 U.S.C. § 3282, the period of
limitations is met when an indictment is filed. United States v. Zvi,
168 F.3d 49, 54 (2d Cir. 1999) (citing United States v. Grady, 544
F.2d 598, 601 (2d Cir. 1976)).

VII. Tolling Events
(a) Third-Party Summonses i. As noted above, any person entitled to notice of the
summons may challenge the summons by filing a motion to
quash or by intervening in any proceeding regarding the
summons. IRC § 7609(b). A petition to quash must be filed
within 20 days after the date on which the notice was served.
IRC § 7609(b)(2).
ii. If a taxpayer exercises the right to intervene or institutes a
proceeding to quash a third-party summons, the statute of
limitations for criminal prosecution under IRC § 6531tolls
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for the period of the proceeding and appeal. IRC §
7609(e)(1).
iii. If a third-party does not respond to a third party summons or
a John Doe summons within 6 months of the date of the
service of the summons, statute of limitations for criminal
prosecution under IRC § 6531 with respect to the taxpayer
whose liability is the subject of the summons shall be tolled
for the period between the six months from service through
the resolution of the response to the summons. IRC §
7609(e)(2).
(b) John Doe Summonses
i. IRC § 7609(e)(2) suspends limitations for criminal
prosecution under IRC § 6531 for the John Doe class on the
6-month anniversary of service of the summons until final
resolution of response or a withdraw of the summons.
ii. If the statute of limitations is suspended in the context of a
John Doe summons, the summoned party shall provide
notice of such suspension to the person or class of persons
whose information is sought. IRC § 7609(h)(4).
(c) Fugitive or Outside U.S. (IRC § 6531)
i. The statute of limitations under IRC § 6531 is suspended for
the period in which the defendant is outside the United
States or is a fugitive from justice within the meaning of 18
U.S.C. § 3290.
ii. Mere absence from the United States without any intent to
become a fugitive is sufficient to toll the statute of
limitations. (United States v. Marchant, 774 F.2d 888, 892
(8th Cir. 1985)).
iii. While inside the United States, defendant must intend to
become a fugitive for statute to be tolled. Authorities’
efforts to locate defendant are relevant to tolling. United
States v. Florez, 447 F.3d 145 (2d Cir. 2006).
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(d) Official Request for Foreign Evidence (18 U.S.C. § 3292)
i. 18 USC § 3292(a)(1) - Upon application of the United
States, filed before return of an indictment, indicating that
evidence of an offense is in a foreign country, the district
court before which a grand jury is impaneled to investigate
the offense shall suspend the running of the statute of
limitations for the offense if the court finds by a
preponderance of the evidence that an official request has
been made for such evidence and that it reasonably appears,
or reasonably appeared at the time the request was made,
that such evidence is, or was, in such foreign country.
ii. 18 USC § 3292(b) - Except as provided in subsection (c), a
period of suspension under this section shall begin on the
date on which the official request is made and end on the
date on which the foreign court or authority takes final
action on the request
iii. 18 USC § 3292(c) -The total period of suspension pursuant
to this rule cannot exceed three years and cannot extend the
period within which a criminal case must be initiated for
more than six months if the foreign authorities take final
action before such period would otherwise have expired.
iv. 18 USC § 3292(d) - As used in this section, the term official
request means a letter rogatory, a request under a treaty or
convention, or any other request for evidence made by a
court of the United States or an authority of the United
States having criminal law enforcement responsibility, to a
court or other authority of a foreign country.
v. “Before suspending the running of the statute of limitations,
the court must find by a preponderance of the evidence that
(1) an official request has been made for the evidence and
(2) it reasonably appears or appeared at the time the request
was made that the evidence of the crime is or was in a
foreign country.” United States v. Jenkins, 633 F.3d 788,
797 (9th Cir. 2011) (citing United States v. DeGeorge, 380
F.3d 1203, 1215 (9th Cir. 2004) (stating that district courts
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should not “simply rubber-stamp the government's request”
but should “hold the government to its burden.”)).
(e) Wartime Suspension of Limitations Act (18 U.S.C. § 3287)
i. Enacted in 1942 to suspend the statute of limitations on
criminal fraud prosecutions during times of war for a period
of 3 years. The Act now suspends limitations for “any
offense” involving fraud against the United States while the
United States is “at war.” See United States v. CostasTorres, 2017 WL 2544626 (D.P.R. June 13, 2017). Before
2008, this provision was activated only ‘[w]hen the United
States [was] at war.’ Id. (2006 ed.) In 2008, however, this
provision was made to apply as well whenever Congress had
enacted ‘a specific authorization for the use of the Armed
Forces, as described in section 5(b) of the War Powers
Resolutions (50 U.S.C. § 1544(b)).’ Id. (2012 ed.).” Kellogg,
Brown & Root Services, Inc. v. U.S. ex rel. Carter, ––– U.S.
––––, 135 S.Ct. 1970, 1974, 191 L.Ed.2d 899 (2015). In
addition, the tolling period was extended from 3 years to 5
years.
ii.

Does not require a formal declaration of war. Authorization
of use of armed forces will suffice. United States v. Whyte,
229 F.Supp.3d 484 (W.D. Va. 2017).
Authorization for the Use of Military for Against Iraq (Pub.
L. 107-243, 116 Stat. 114 (2002)) was enough to place the
United States “at war” for purposes of WSLA. United States
v. Halliburton Co., 710 F.3d 171 (4th Cir. 2013); United
States v. Pfluger, 685 F.3d 481 (5th Cir. 2012).

iii.

Termination of war (which triggers the start of the 5-year
suspension) occurs at Presidential proclamation with notice
to Congress or a concurrent resolution of Congress. In
United States v. Prosperi, 573 F. Supp. 2d 436 (D. Mass.
2008), the court applied a “political-science-like” analysis
and did not require a formal proclamation or resolution.
Instead, the court looked for presidential pronouncement or
diplomatic/de jure recognition of government. Based on this
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standard, the court found that the conflicts in Afghanistan
and Iraq had ceased. However, in United States v. Frediani,
790 F.3d 1196 (11th Cir. 2015), the defendant argued that
hostilities ended in Afghanistan with the December 2001
recognition of diplomatic relations with the new
government, and in Iraq when President George W. Bush
stated on May 1, 2003, that the major combat operations
have ended. The court rejected this position:
The plain language of the Act provides that the
“termination of hostilities” is determined by “a
Presidential proclamation, with notice to Congress, or by
a concurrent resolution of Congress.” 18 U.S.C. § 3287.
It is not “incumbent on [our C]ourt,” [United States v.
Prosperi, 573 F.Supp.2d 436, 454 (D.Mass. 2008)], to
demarcate the end of hostilities. The statute makes clear
that the political branches must make that determination.
See Antonin Scalia & Bryan A. Garner, Reading Law:
The Interpretation of Legal Texts 56 (2012) (“The words
of a governing text are of paramount concern, and what
they convey, in their context, is what the text means.”).
Moreover, that requirement of judicial deference to the
branches that have the power to declare and wage war
makes sense. And [Whyte] has pointed to no concurrent
resolution of Congress, nor any Presidential proclamation
accompanied by notice to Congress, that the hostilities
have terminated under either authorization of military
force. A Presidential proclamation must be published in
the Federal Register, 44 U.S.C. § 1505(a)(1), as President
Truman did in 1946 to mark the end of World War II, see
Untied States v. Grainger, 346 U.S. 235, 246 (1953)
(citing 3 C.F.R. § 77–78 (1946 Supp.)) (holding that the
tolling of the statute of limitations ends on the date of the
Presidential proclamation). No President has issued such
a proclamation here.
iv.

Applies only to criminal charges. Kellogg Brown & Root
Services, Inc., et al v. United States, ___ U.S. ___, 135 S.Ct.
1970 (2015).
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v.

No requirement of a connection between the alleged fraud
and war.

vi.

Applies to offenses committed after the triggering war event
and before the termination of hostilities. Statute of
limitations begins running five years after the hostilities are
terminated.

vii.

But see, United States v. Beard, 118 F. Supp. 297, 303-04
(D. Md. 1954): “It is my opinion that this War Time
Suspension Statute does not apply to this prosecution for
income tax evasion brought under IRC § 145 (b), under the
recent decisions of the Supreme Court. United States v.
Scharton, 285 U.S. 518; Bridges v. United States, 346 U.S.
209; United States v. Grainger, 346 U.S. 235.”
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Who’s Who

ABA 34th Annual National Institute on Criminal Tax Fraud
ABA 7th Annual National Institute on Tax Controversy

Page 76 of 406

December 6, 2017
Criminal Tax Workshop (The Basics)

IRS Criminal Investigation
https://www.irs.gov/about-irs/criminal-investigation-ci-at-a-glance
(last visited November 4, 2017)

Mission:
Criminal Investigation (CI) serves the American public by investigating
potential criminal violations of the Internal Revenue Code and related
financial crimes in a manner that fosters confidence in the tax system and
compliance with the law.
Headquarters:
1111 Constitution Ave NW
Room 2501
Washington, DC 20224
Management:
Don Fort, Chief, Criminal Investigation
Eric Hylton, Deputy Chief, Criminal Investigation
Overview:
IRS Criminal Investigation (CI) is comprised of nearly 3,500 employees
worldwide, approximately 2,500 of whom are special agents whose
investigative jurisdiction includes tax, money laundering and Bank Secrecy
Act laws. While other federal agencies also have investigative jurisdiction
for money laundering and some bank secrecy act violations, IRS is the only
federal agency that can investigate potential criminal violations of the
Internal Revenue Code.
Compliance with the tax laws in the United States relies heavily on selfassessments of what tax is owed. This is called voluntary compliance. When
individuals and corporations make deliberate decisions to not comply with
the law, they face the possibility of a civil audit or criminal investigation
which could result in prosecution and possible jail time. Publicity of these
convictions provides a deterrent effect that enhances voluntary compliance.
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As financial investigators, CI special agents fill a unique niche in the federal
law enforcement community. Today’s sophisticated schemes to defraud the
government demand the analytical ability of financial investigators to wade
through complex paper and computerized financial records. Due to the
increased use of automation for financial records, CI special agents are
trained to recover computer evidence. Along with their financial
investigative skills, special agents use specialized forensic technology to
recover financial data that may have been encrypted, password protected, or
hidden by other electronic means.
Criminal Investigation’s conviction rate is one of the highest in federal law
enforcement. Not only do the courts hand down substantial prison sentences,
but those convicted must also pay fines, civil taxes and penalties.
Strategic Priorities:
The Criminal Investigation strategic plan is comprised of three
interdependent programs: Legal Source Tax Crimes; Illegal Source Financial
Crimes; and Narcotics Related and Counterterrorism Financial Crimes.
These three programs are mutually supportive and encourage utilization of
all statutes within CI’s jurisdiction, the grand jury process and enforcement
techniques to combat tax, money laundering and currency crime violations.
CI must investigate and assist in the prosecution of those significant
financial investigations that will generate the maximum deterrent effect,
enhance voluntary compliance and promote public confidence in the tax
system.
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IRS-CI SAC Offices
Atlanta Field Office
401 W. Peachtree Street, NW
Room 600, Summit Bldg., Stop 400-D
Atlanta. GA 30308
404-338-7502

Boston Field Office
15 New Sudbury Street Room
1375, Federal Bldg.
Boston, MA 02203
617-316-2080

Chicago Field Office
230 S. Dearborn
14th Floor
Chicago, IL 60604
312-566-4502
Denver Field Office
1999 Broadway
27th Floor MS 9000 -DEN
Denver, CO 80202
303-446-1801
Las Vegas Field Office
110 City Parkway
Suite 200
Las Vegas, NV 89106
702-868-5090

Cincinnati Field Office 9075
Centre Pointe Dr,
Ste 230
West Chester, OH 45069
513-263-3334
Detroit Field Office
985 Michigan Avenue
Room 251
Detroit, MI 48226
313-234-2403
Los Angeles Field Office 300
North Los Angeles Street
Room 5016 M/S 9009 Los
Angeles, CA 90012
213-576-3205

Nashville Field Office Estes
Kefauver FOB 801
Broadway Room
400 MDP 7A
Nashville, IN 37203
615-250-5301
Newark Field Office
955 South Springfield Avenue

New Orleans Field Office
F. Edward Hebert FOB 600 S.
Maestri Place Room 1042,
Stop 3
New Orleans, LA 70130
504-558-1504
Oakland Field Office
1301 Clay Street Suite
1600S, FOB
Oakland, CA 94612
510-637-2688
San Antonio Field Office
601 NW Loop 410,
Suite 290
San Antonio, TX 78216
210-841-8510

New York Field Office
290 Broadway
46 Floor
New York, NY 10007
212-436-1761

St Paul Field Office
30 East 7th Street
Wells Fargo Place, Rm 1004
St Paul, MN 55101
651-312-8023

Tampa Field
Office 9450 Koger
Boulevard Suite 101
St. Petersburg, FL 33702
727-568-2552

2" fl POBox 741

Springfield, NJ 07081-0741
973-921-4214
Phoenix Field Office
4041 N. Central Ave
Suite 112
Phoenix, AZ 85012
602-207-8949
St. Louis Field Office
1222 Spruce St
Room 9108
St. Louis, MO 63103
314-612-4101
Washington DC Field Office
5205 Leesburg Pike
Suite 800
Bailey's Crossroads, VA 22041
703-647-5410

Charlotte Field Office
Five Resource Square,
10715 David Taylor Drive
Suite 3-311
Charlotte, NC 28212
704-548-4240
Dallas Field Office
1100 Commerce Street
Room 1222, NIC: 9000 DAL
Dallas, TX 75242
214-413-5919
Houston Field Office
8701 S. Gessner
Room 580, MS 9000 I IAL
Houston, TX 77074
281-721-8392
Miami Field Office
7850 SW 6th Court
Room 208
Plantation, FL 33324
954-423-7277

Philadelphia Field Office
600 Arch Street
Room 6224, Wm. J. Green FOB
Philadelphia, PA 19106
215-861-1232
Seattle Field Office
800 5th Avenue
Room 3950
Seattle, WA 98104 206 464-4925

Areas of Operations and SAC Field Offices:
• Western – Denver, Las Vegas, Los Angeles, Oakland, Phoenix, Seattle, St. Louis, St. Paul
• Northern – Boston, Chicago, Cincinnati, Detroit, Nashville, New York, Newark, Philadelphia
• Southern – Atlanta, Charlotte, Dallas, Houston, Miami, New Orleans, San Antonio, Tampa,
Washington DC
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Treasury Inspector General for Tax Administration
https://www.treasury.gov/tigta/about.shtml
(last visited November 4, 2017)
Headquarters (Washington, DC)
1401 H Street, NW
Suite 469
Washington, DC 20005
Field Divisions:
Mid Atlantic | Mountain Central
Northeastern | Southern | Western
Other Divisions:
Criminal Intelligence & Counterterrorism Division
Cybercrimes Investigations Division
Forensic and Digital Science Laboratory
Internal Affairs Division | Operations Division
Procurement Fraud Division | Strategic Data Services Division
Technical & Firearms Support Division
History:
TIGTA’s predecessor, the IRS Inspection Service, was created in 1951 in response to
allegations of widespread corruption in the Internal Revenue Service (IRS). In 1962,
Congress gave the IRS Inspection Service and IRS Criminal Investigation statutory law
enforcement authority including the authority to execute and serve search and arrest
warrants, serve subpoenas and summonses, and to make arrests without warrant for any
offense against the United States relating to the internal revenue laws.
In 1998, Congress passed the IRS Restructuring and Reform Act of 1998 (RRA 98)
which transferred the Inspection Service assets and mission to TIGTA, an independent
Inspector General (IG). In RRA 98, Congress gave TIGTA all powers and responsibilities
of the IRS Inspection Service except for conducting background checks and providing
physical security. TIGTA was also granted sole jurisdiction and responsibility to enforce
criminal law as it pertains to IRS Operations including IRS employee misconduct and
external attempts to corrupt Tax Administration.
TIGTA-Office of Investigations (OI) has the unique responsibility to conduct
investigations that proactively and reactively protect the Treasury’s ability to collect
revenue. TIGTA-OI conducts investigative programs that:
o
o

Protect IRS employees from external threats
Protect the integrity of the IRS
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o
o

Detect and prevent fraud and abuse
Investigate allegations of IRS employee misconduct

TIGTA-OI investigations may involve violations of Federal criminal statutes and/or
standards of ethical conduct. Examples of investigations include:
o
o
o
o
o
o

Attempts to interfere with the administration of Internal Revenue laws (threats,
harassment and assaults against IRS personnel)
Bribery of public officials and witnesses
Theft and embezzlement of government money or property
Conspiracy to commit offense or defraud the United States
False personation
Unauthorized inspection and/or disclosure of tax information

TIGTA-OI also operates a toll-free hotline where anyone can anonymously report
allegations of fraud, waste, abuse, or mismanagement in IRS programs and operations.
Complaints can be submitted to the hotline by various methods.
TIGTA consists of mainly auditors and investigators focused on the duties and
responsibilities of an Inspector General organization on matters relating to the IRS.
TIGTA is organizationally placed within the Department of the Treasury, but is
independent of the Department and all other Treasury offices, including the Treasury
Office of the Inspector General (OIG). TIGTA's focus is devoted entirely to tax
administration, while Treasury OIG is responsible for overseeing the other Treasury
bureaus.
TIGTA's focus is devoted to all aspects of work related to tax administration. TIGTA's
audit and investigative activities are designed to:
•
•
•
•
•
•

Promote economy, efficiency, and effectiveness in administering the Nation's tax
system.
Detect and deter fraud and abuse in IRS programs and operations.
Protect IRS against external attempts to corrupt or threaten its employees.
Review and make recommendations about existing and proposed legislation and
regulations related to IRS and TIGTA programs and operations.
Prevent fraud, abuse, and deficiencies in IRS programs and operations.
Inform the Secretary of the Treasury and Congress of problems and progress
made to resolve them.

TIGTA is committed to serving the public by conducting audits and investigations that
improve IRS operations.
TIGTA's oversight extends to the IRS, IRS Chief Counsel and the IRS Oversight Board.
TIGTA serves as an independent voice reporting directly to the Treasury Secretary and
Congress.
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Investigative Program
TIGTA OI conducts a comprehensive investigative program. OI's investigative program
focuses on three primary areas of concern: employee integrity; employee and
infrastructure security; and external attempts to corrupt tax administration. Each of these
three areas is subdivided into three categories, all designed to support the agency's law
enforcement goals. OI's strategy for ensuring employee integrity, employee and
infrastructure security, and protecting the IRS against external attempts to corrupt tax
administration is to position TIGTA special agents throughout the U.S. who are focused
on high-impact investigations that protect the ability of the IRS to collect the nation's tax
revenue.
Employee Integrity
IRS employee misconduct undermines the IRS' ability to improve taxpayer customer
service and effectively enforce tax laws and collect taxes owed. TIGTA investigates
employee misconduct allegations including extortion, bribery, theft, taxpayer abuses,
false statements, and financial fraud, as well as contractor misconduct and fraud.
Employee and Infrastructure Security
TIGTA is statutorily required to protect tax administration because of the critical role the
IRS plays in collecting nearly 2 trillion dollars in revenue for the U.S. government. This
unique statutory mandate sets it apart from other federal Offices of Inspector General. As
such, TIGTA must help protect the IRS's ability to collect tax revenue by ensuring IRS
employee safety and infrastructure security.
External Attempts to Corrupt Tax Administration
TIGTA is dedicated to investigating external attempts to corrupt or interfere with the
administration of Internal Revenue laws. External attempts to corrupt tax administration
include bribes offered by taxpayers to compromise IRS employees; the manipulation of
IRS systems and programs through the use of bogus liens and IRS financial reporting
instruments; the use of fraudulent IRS documentation; and impersonation of IRS
officials. External attempts to corrupt tax administration inhibit the Treasury's ability to
collect revenue and undermine the public's confidence in fair and effective tax
administration - the two key facets of the IRS Strategic Plan.
The Office of Investigations investigates activities related to fraud, waste, abuse and
mismanagement concerning activities of the IRS and related entities (the IRS Oversight
Board and Chief Counsel). The Office of Investigations also protects the IRS against
attempts to corrupt or threaten its employees. This mission is completed through
proactive and reactive investigative programs. TIGTA also conducts awareness
presentations for IRS employees which focus on ethics and integrity and include
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examples of weak internal controls and employee fraud that occurred as a result.
Field Offices. The field offices conduct investigations involving criminal wrongdoing and
administrative misconduct by IRS employees. Examples of investigations include
bribery, embezzlement, unauthorized use or disclosure of tax information, conflict of
interest and abuse of taxpayer rights. The Office of Investigations also investigates
outside individuals who attempt to interfere with or corrupt the administration of the
federal income tax system. This includes investigations of bribery, assaults, threats,
impersonations or other unlawful actions that may impact IRS employees and impede tax
administration. Investigations may also include unauthorized disclosure or misuse of tax
information by non-IRS employees, complaints against tax practitioners and accidents
involving IRS personnel or property.
Special Inquiries and Intelligence Division (SIID). The Division is responsible for three
distinct missions. SIID is responsible for conducting sensitive investigations involving
TIGTA employees, IRS Oversight Board Members, IRS Senior Executives (Grade 15
and above), IRS Chief Counsel employees, IRS Criminal Investigation Division
employees and IRS International employees located in Washington, D.C., and U.S.
embassies abroad. SIID is also responsible for investigating allegations of fraud, waste
and abuse involving IRS procurements and procurement-related misconduct by IRS
employees and persons outside of the agency. Third, SIID is responsible for coordinating
all criminal intelligence collection and dissemination within TIGTA nationwide.
Strategic Enforcement Division. The Division is responsible for TIGTA's proactive
approach to identifying fraud and other wrongdoing that would otherwise go undetected.
The Strategic Enforcement Program is managed by the Office of Investigations, with
support from the Office of Audit and TIGTA's Office of Information Technology. The
objective of the program is aggressive detection and deterrence of fraud. Techniques such
as matching computer files are used to identify potential fraud or misuse.
Technical and Firearms Support Division. The Technical and Firearms Support Division
manages and formulates policies and budgets relative to firearms, officer safety
equipment, government-owned vehicles, TECS/NCIC, radio communications, and
investigative equipment programs. The Division also provides expertise in the use of
technical and electronic investigative equipment including on-site assistance during
investigations, enhancement of video and audio evidentiary material, and technical
surveillance countermeasure activities. Further, the Division evaluates firearms and
officer safety equipment and techniques and develops and oversees training concerning
these issues for TIGTA.
Operations Division. Operations Division is responsible for program and policy
development and oversight by delivering products and services to field and headquarters
divisions, Office of Investigation executives, and the Inspector General. Five distinct
teams constitute the Operations Division: the Complaint Management Team; Data
Analysis Team; Inspection Team; Policy Team; and Training Team. This Division
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operates TIGTA's toll-free hotline and a central post office box where anyone can
anonymously report suspicions of fraud, waste, abuse or misconduct. In order to assure
that TIGTA has all of the relevant information available to evaluate a complaint,
complainants are interviewed by TIGTA personnel, to the extent possible. All
complainants are provided with a complaint number which can be used to track the
complaint's disposition.
The Investigative Process
Initiating an Investigation. Each investigation begins with the receipt of an allegation or
complaint, which can be received from a variety of sources including: IRS employees,
taxpayers, law enforcement agencies, other federal agencies or referrals from Congress.
The TIGTA Hotline, which is available to IRS employees and the general public, is a
vehicle for reporting complaints and allegations. Investigations are also initiated as a
result of proactive analysis, such as matching computer files to identify potential fraud
and misuse of IRS information. This includes unauthorized access to taxpayer accounts
(UNAX) by IRS employees.
Each allegation received is analyzed to determine appropriate investigative action.
Although not every allegation results in an investigation, every allegation is reviewed and
TIGTA actions are documented. All reports concerning threats, assaults and bribery
attempts require immediate response. Allegations of employee misconduct and those
concerning taxpayer protection and rights also receive high priority status.
Conducting an Investigation. An investigative plan is developed to guide the Special
Agent in gathering information, documentation and evidence to substantiate or refute a
complaint or allegation of criminal violations or employee misconduct. Routine
investigative steps include conducting interviews and reviewing and analyzing records
and documents. The Special Agent completes the steps required to resolve the allegation.
Issuing a Report of Investigation. The Office of Investigations issues a Report of
Investigation. Investigations that substantiate sufficient evidence of criminal violations
are referred to the Department of Justice or local authorities for prosecution. All
misconduct investigations concerning IRS employees that substantiate or refute
administrative misconduct allegations are referred to IRS management for administrative
action.
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TIGTA Investigations….
Louisiana Man Pleads Guilty in Scheme to Obstruct the IRS
On August 23, 2017, in the Middle District of Louisiana, Adrian C. Hammond, Jr. pled
guilty to obstructing the due administration of the Internal Revenue laws, bank fraud, and
money laundering. [1] Hammond was initially indicted for these offenses and others in
November 2016, [2] and in May 2017, a superseding indictment was filed to include
additional actions intended to obstruct the Internal Revenue Service (IRS). [3]
According to the indictment, Hammond, a resident of Baton Rouge, Louisiana, owned
and/or operated a number of businesses, including: 51/50 Productions, LLC; Northgate
Investments, LLC; Black Gold Rush, LLC and Best Boilers Seafood, LLC. From about
August 2011 through June 2015, Hammond knowingly executed a scheme to defraud
Fidelity Bank, later known as Red River Bank. Hammond did so by means of materially
false and fraudulent pretenses and representations, including providing the bank with a
false financial statement and tax returns purportedly filed with the IRS, in order to obtain
money, assets, and other property from the bank for his own unlawful enrichment. [4]
In reality, Hammond had an unpaid balance due to the IRS for taxes owed dating back as
far as Tax Years 2003 and 2006. The IRS had entered assessments against Hammond for
his unpaid tax debt on various dates in 2007 and 2010. In 2011, Hammond owed an
additional sum to the IRS, bringing the total amount of his unpaid tax debt to more than
$105,000. When Hammond failed to pay any of his outstanding tax liability, the IRS filed
a Notice of Tax Lien against him for $114,758.62 in the 19th Judicial District Court for
East Baton Rouge Parish in September 2011. [5]
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From approximately October 2011 through about June 2016, Hammond corruptly
endeavored to impede and obstruct the due administration of the Internal Revenue laws
by making false representations to the IRS and others regarding the status of his unpaid
tax liability. This was done to unjustly enrich himself and gain an unjust advantage over
honest businesspeople who paid their taxes. [6]
Between October and December of 2011, Hammond made numerous false
representations to the IRS about his ability and intent to pay his unpaid tax liability.
Hammond represented that he was close to securing a loan for his business and would
also pay off the IRS lien in full. Based on his representations, the IRS agreed to withdraw
the tax lien. Hammond, however, did not pay his outstanding tax liability over the next
two years. Furthermore, during 2012, Hammond contacted the IRS revenue officer
assigned to his case and claimed to have on the phone with him an individual whom he
identified as a “Vice President” at Fidelity Bank. The individual represented that
Fidelity’s loan to Hammond was moving forward. The IRS once again agreed to
postpone Hammond’s deadline for repaying his debt. In fact, the individual posing as a
bank official during the call did not work for Fidelity. By March 2013, Hammond’s tax
liability remained outstanding and the IRS filed another Notice of Tax Lien against him
in the District Court. [7]
In 2014, the IRS served a Notice of Levy on a tenant living on rental property that
Hammond owned, in effect, instructing the tenant to mail any rental payments to the IRS
instead of Hammond. Hammond then falsely represented to the tenant that IRS had
released the levy and that he was paying the IRS. [8]
Subsequently, around August 2014, Hammond created a fraudulent document, which
appeared to be a second withdrawal of the Federal tax lien that had been filed against
Hammond in 2013. Hammond caused the fraudulent document to be filed in the 19th
Judicial District Court, thereby concealing the existence of the lien from public records
checks. Hammond, in fact, knew the IRS had not prepared, approved, or executed this
withdrawal and did not wish to remove the lien it had properly filed and recorded. [9]
In early 2016, Hammond’s tax liability remained outstanding and the IRS began issuing
levy notices to banks, businesses, and other entities that may have held funds belonging
to Hammond or had previously reported paying wages to Hammond. In April 2016,
Hammond entered into a contract with Southern University and A&M College (Southern)
to provide entertainment for a concert on campus and to promote the concert. Southern
was to pay Hammond $220,500. [10]
Shortly after entering into the contract, representatives for Southern advised Hammond
that Southern had received a levy from the IRS and intended to comply with it. In
response, Hammond told Southern that he would not be able to fulfill the contract and
requested it be nullified. Hammond then recommended that Southern contact an
acquaintance of his to take over for the concert. Southern did so, and executed a new
contract with the individual. Southern paid the individual, as contracted, on two separate
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occasions. Each time, Hammond persuaded the individual to then transfer a portion of the
proceeds, totaling approximately $58,000, to him through one of his business accounts.
Hammond used a business name that the IRS had not previously identified in levies in
order to obstruct the IRS’s ability to gain control over these funds. In doing such,
Hammond’s conduct subverted the levies and prevented the IRS from collecting funds
that would have been used to meet his long-standing tax delinquency. [11] [12]
• [1] M.D. La. Plea Agr. filed Aug. 23, 2017; M.D. La. Crim. Docket as of Sep. 14,
2017.
• [2] M.D. La. Indict. filed Nov. 16, 2016.
• [3] M.D. La. Superseding Indict. filed May 23, 2017.
• [4] M.D. La. Indict. filed Nov. 16, 2016.
• [5] Id.
• [6] M.D. La. Superseding Indict. filed May 23, 2017.
• [7] M.D. La. Indict. filed Nov. 16, 2016.
• [8] Id.
• [9] Id.
• [10] M.D. La. Superseding Indict. filed May 23, 2017.
• [11] Id.
• [12] M.D. La. Plea Agr. filed Aug. 23, 2017.
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IRS Office of Chief Counsel – Criminal Tax

Management:
Edward F. Cronin, Division Counsel/Associate Chief Counsel, Criminal Tax

Overview:
The Division Counsel/Associate Chief Counsel, Criminal Tax, employs approximately 70
attorneys in over 30 offices across the country. Criminal Tax attorneys are responsible for
providing legal advice and assistance to criminal investigation in all areas of the Criminal
Tax function, including tax, currency, and money laundering crimes and criminal
procedure. They also provide legal counsel on investigative matters such as
administrative and grand jury investigations, undercover operations, electronic
surveillance, search warrants and forfeitures, the referral of cases to the Department of
Justice for grand jury investigation, criminal prosecution, and the commencement of
forfeitures. Criminal Tax attorneys also coordinate with other offices within the IRS and
the Office of Chief Counsel on all matters involving criminal tax.
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US Department of Justice – Tax Division
http://www.justice.gov/tax/
(last visited November 4, 2017)

DOJ Tax Division - Organization Chart

Acting Assistant Attorney General: David A. Hubbert
Acting Deputy Assistant Attorney General for Criminal Matters: Stuart Goldberg
Mission Statement:
The Tax Division’s mission is to enforce the nation’s tax laws fully, fairly, and
consistently, through both criminal and civil litigation, in order to promote voluntary
compliance with the tax laws, maintain public confidence in the integrity of the tax
system, and promote the sound development of the law.
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Organization:
The Tax Division employs more than 350 attorneys in fourteen civil, criminal, and
appellate sections. All Tax Division sections are based in Washington, D.C., except for
the Southwestern Civil Trial Section, which is located in Dallas, Texas.
Overview:
Tax Division handles or authorizes most civil and criminal litigation that concerns or
relates to the internal revenue laws in federal district and appellate courts. Tax Division
attorneys seek to secure correct, uniform and fair interpretations of the internal revenue
laws and to ensure that uniform standards are applied in criminal tax prosecutions. Tax
Division attorneys work closely with the Internal Revenue Service and United States
Attorneys' Offices to develop tax administration policies; handle civil trial and appellate
litigation in federal and state courts; pursue federal grand jury investigations; and handle
criminal prosecutions and appeals. To the greatest extent possible, the Tax Division
coordinates the use of both civil and criminal enforcement tools, to maximize the
deterrent effect of its litigation and to enhance collection efforts.
History:
On June 10, 1933, President Franklin D. Roosevelt issued an executive order
consolidating within the Department of Justice the control of all federal tax litigation. In
October 1933, Attorney General Homer Cummings created the Tax Division, effective as
of January 1, 1934, and charged it with primary responsibility for supervising all federal
litigation involving internal revenue.
An earlier proposal to consolidate federal tax enforcement was made in 1829, when
President Andrew Jackson considered assigning the Attorney General to handle all
"treasury litigation." Senator Daniel Webster successfully opposed the plan and offered
an alternative. Under the Webster Act, which controlled tax enforcement for more than a
century, several government agencies shared responsibility for tax litigation. As the
complexity of the tax laws increased after World War I, however, the system of divided
responsibility for tax litigation grew increasingly inefficient.
Since 1934, the Tax Division has been charged with maintaining uniformity by handling
most litigation arising under the internal revenue laws. The Division's authority is
codified at 28 C.F.R. § 0.70. This centralized control of tax litigation better enables the
government to take consistent positions on tax issues and thereby promote the fair and
uniform enforcement of the tax laws.
Criminal Enforcement Sections
The Tax Division is responsible for handling or supervising most federal criminal tax
prosecutions. Attorneys assigned to the Tax Division's three regional Criminal
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Enforcement Sections investigate and prosecute individuals and corporations that attempt
to evade taxes, willfully fail to file returns, submit false tax forms, and otherwise attempt
to defraud taxpayers. The Criminal Enforcement Sections are staffed with prosecutors
who are particularly skilled at investigating, prosecuting and evaluating complex
financial crime cases. Prosecutors conduct criminal tax investigations with the assistance
of the IRS Criminal Investigation and the Treasury Inspector General for Tax
Administration.
The federal criminal tax enforcement program preserves the integrity of our selfassessment tax system through the vigorous enforcement of the internal revenue laws.
Vigorous enforcement punishes violators, deters future violations, and reassures honest
taxpayers that they will not bear an undue share of the federal tax burden.
Attorneys in the Northern, Southern and Western Criminal Enforcement Sections
evaluate requests by the Internal Revenue Service or United States Attorneys to initiate
grand jury investigations or prosecutions of tax crimes. Some criminal tax grand jury
investigations and prosecutions are actively handled by Tax Division prosecutors. Many
cases are delegated to Assistant U.S. Attorneys for grand jury investigation and
prosecution. Because of their unique resources and specialized expertise, Tax Division
attorneys frequently join with Assistant U.S. Attorneys in prosecuting tax cases. In other
cases, they provide legal advice.
Many tax prosecutions involve criminal violations of the internal revenue code by people
who earned income from legal sources but who committed crimes to evade payment of
taxes. Other cases involve tax violations related to other criminal activity, including
corporate fraud, financial institution fraud, health care fraud, public corruption, organized
crime and narcotics trafficking.
Tax Division prosecutors pursue international crime, including the illegal use of offshore
trusts and foreign bank accounts to evade taxes. They also play an important role in the
nationwide Organized Crime and Drug Enforcement Task Force (OCDETF) program and
the war on terrorism.
Criminal Appeals and Tax Enforcement Policy
The Criminal Appeals and Tax Enforcement Policy Section (CATEPS) plays an
important role in promoting the fair, correct and uniform enforcement of criminal tax
laws. CATEPS attorneys handle appeals in criminal tax cases tried by Criminal
Enforcement Section attorneys, and supervise appeals in cases prosecuted by U.S.
Attorneys' Offices. CATEPS attorneys also review adverse decisions of United States
District Courts and United States Courts of Appeals in all criminal tax cases and prepare
recommendations to the Solicitor General about whether to appeal or seek other review.
In addition to its criminal appellate responsibilities, CATEPS helps to formulate criminal
tax enforcement policy. Working with the IRS and the U.S. Attorneys' Offices, CATEPS
attorneys develop policies that govern the investigation and prosecution of tax crimes.
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Criminal Enforcement Sections

Section Name

Section Chief

Contact Number

Criminal Appeals and Tax
Enforcement Policy

Samuel R. Lyons

(202) 307-6512

Northern

Rosemary E. Paguni

(202) 514-0003

Connecticut, Delaware, Kentucky, Maine, Maryland, Massachusetts,
Michigan, New Hampshire, New Jersey, New York, Ohio, Pennsylvania,
Rhode Island, Vermont
Southern

Bruce M. Salad

(202) 514-4334

Alabama, Arkansas, Florida, Georgia, Louisiana, Mississippi, Missouri, New
Mexico, North Carolina, South Carolina, Tennessee, Texas, Virginia, West
Virginia
Western

Larry J. Wszalek

(202) 514-5762

Alaska, Arizona, California, Colorado, Hawaii, Illinois, Idaho, Indiana, Iowa,
Kansas, Montana, Minnesota, Nebraska, Nevada, North Dakota, Oklahoma,
Oregon, South Dakota, Utah, Washington, Wisconsin, Wyoming
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Significant recent Tax Division Initiatives
•

•

•
•

•

•

•

•

Attacking the use of "secret" foreign bank accounts to evade taxes
o Enforcing IRS summonses for records of offshore credit card transactions
o –Initiating criminal investigations of suspects in offshore tax evasion cases
Halting the spread of abusive corporate tax shelters
o Defending in civil proceedings the IRS’s disallowance of sham tax
benefits
o Prosecuting professionals who knowingly promoted and facilitated illegal
tax shelter transactions that defrauded the IRS
Investigating and prosecuting individuals and corporations that attempt to commit
tax fraud or evasion
Combating the tax defier movement
o Prosecuting tax defier cases
o Providing prosecutors and investigators with litigation advice, trial
strategy guidance, and sample pleadings in tax defier/sovereign citizen
cases
o Working with IRS, Treasury Inspector General for Tax Administration,
FBI, and the DOJ National Security Division to coordinate training and
litigation of tax defier/sovereign citizen cases
o Seeking injunctions in tax defier promoter cases
Shutting down fraudulent tax return preparers
o Investigating and prosecuting tax return preparers who willfully prepare
false tax returns
o Seeking civil injunctions to bar fraudulent return preparers from preparing
returns
o Working with IRS to conduct training on gathering evidence about
fraudulent return preparers
Fighting abusive and fraudulent tax promotions
o Seeking civil injunctions against promoters of abusive tax schemes
o Investigating and prosecuting major tax fraud promoters
o Working with the Federal Trade Commission to combat internet fraud
schemes
Combating schemes that cheat the IRS through abuse of the bankruptcy system
o Challenging the discharge where the debtor made a fraudulent return or
willfully attempted to evade or defeat the tax
o Making criminal referrals of suspected bankruptcy fraud
Enhancing policy coordination between the Tax Division and the IRS
Updated April 9, 2015
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Recent trends
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Enforcement Statistics
https://www.irs.gov/compliance/criminal-investigation/current-fiscal-yearstatistics
(last visited November 4, 2017)
Fiscal Year 2016
How to Interpret Criminal Investigation Data
Since actions on a specific investigation may cross fiscal years, the total shown under
Investigations Initiated may not represent the same universe of investigations displayed
under other actions within the same fiscal year. (Example: an investigation initiated in
fiscal year 2015 may not be sentenced until fiscal year 2016)
Actions

Totals
3395
2744
2761
2672
2699
79.9%
41

Investigations Initiated
Prosecution Recommendations
Informations/Indictments
Convictions
Sentenced*
Percent to Prison
Average Months to Serve

*Sentence includes confinement to federal prison, halfway house, home detention, or
some combination thereof.
Data Source: Criminal Investigation Management Information System.
Fiscal years run from October through September.

Criminal Enforcement Home Page
Page Last Reviewed or Updated: November 4, 2017
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Enforcement Statistics
How to Interpret Criminal Investigation Data:
Since actions on a specific investigation may cross fiscal years, the totals shown under
Investigations Initiated may not always represent the same universe of investigations
displayed under other actions within the same fiscal year.
FY
2007

FY
2008

FY
2009

FY
2010

FY
2011

FY
2012

FY
2013

FY
2014

FY
2015

FY
2016

Investigations
Initiated
Tax Investigations 2516
Other Financial
1695
Crimes
Total
4211

2283
1466

2612
1509

2889
1817

2652
2038

2987
2138

3325
1989

2743
1554

2246
1607

1963
1432

3749

4121

4706

4720

5125

5314

4297

3853

3395

Prosecution
Recommendations
Tax Investigations 1430
Other Financial
1407
Crimes
Total
2837

1297
1488

1278
1292

1507
1527

1610
1800

1790
1911

2422
1942

2031
1447

1729
1560

1442
1302

2785

2570

3034

3410

3701

4364

3478

3289

2744

Indictments/
Informations
Tax Investigations 1126
Other Financial
1197
Crimes
Total
2323

1171
1376

1141
1194

1250
1395

1325
1673

1531
1859

2134
1731

1927
1345

1666
1542

1437
1324

2547

2335

2645

2998

3390

3865

3272

3208

2761

1016
941

1113
1116

1054
1118

1162
1044

1210
1256

1455
1357

1796
1472

1664
1428

1419
1280

1957

2229

2172

2206

2466

2812

3268

3092

2699

Actions

Sentenced
Tax Investigations 1112
Other Financial
1011
Crimes
2123
Total

Footnotes:
Tax Investigations include all violations of the criminal statutes under Title 26, as well as other
federal criminal violations whose underlying purpose was circumvention of the Internal Revenue
laws. Other financial crimes include all money laundering and currency crimes violations not
specified under tax investigations.
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Program and Emphasis Areas for IRS Criminal Investigation
http://www.irs.gov/uac/Program-and-Emphasis-Areas-for-IRS-Criminal-Investigation
(last viewed November 4, 2017)
Criminal Investigation (CI) classifies its investigations into program and emphasis areas of fraud.
Each program area below contains information on CI's involvement in that area, national
statistics, and case summaries.
Abusive Return Preparer Enforcement
Return preparer fraud generally involves the orchestrated preparation and filing of false income
tax returns (in either paper or electronic form) by unscrupulous preparers who may claim, for
example: inflated personal or business expenses, false deductions, unallowable credits or
excessive exemptions.
Abusive Tax Schemes
Abusive tax scheme originally took the structure of abusive domestic and foreign trust
arrangements. However, these schemes have evolved into sophisticated arrangements that take
advantage of the financial secrecy laws of some foreign jurisdictions and the availability of
credit/debit cards issued from offshore financial institutions.
Bankruptcy Fraud
One of Criminal Investigation's goals in bankruptcy fraud investigations is to increase voluntary
compliance with federal tax laws through the prosecution of those committing significant crimes in
the bankruptcy arena. Since the IRS is often a major creditor in many bankruptcy proceedings, it
is important that we protect the interests of the IRS.
Corporate Fraud
Corporate fraud frequently involves violations of the Internal Revenue Code (IRC) through
falsification of corporate and individual tax returns and CI has exclusive investigatory jurisdiction
over criminal violations of the IRC.
Employment Tax Enforcement
Employment tax evasion schemes can take a variety of forms. Some of the more prevalent
methods of evasion include pyramiding, employee leasing, paying employees in cash, filing false
payroll tax returns or failing to file payroll tax returns. Evading employment taxes can have
serious consequences for employers and the employees.
Financial Institution Fraud
Criminal Investigation focuses on tax and money laundering violations involving fraud against
banks, savings and loan associations, credit unions, check cashers, money remitters, and other
financial institutions. Currency Transaction Reports and Suspicious Activity Reports continue to
be effective investigative tools in the financial world.
Gaming
Illegal gaming operations, including bookmaking, numbers, Internet and some charitable gaming
operations, continue to be areas of compliance concern. Criminal Investigation continues to play
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an enforcement role in the illegal gaming industry and to support regulatory and legislative
initiatives aimed at eliminating an environment conducive to illegal gambling.
General Fraud Investigations
Criminal Investigation special agents investigate violations of the tax laws and related financial
crimes. Taxpayers who chose to willfully and intentionally not comply with their legal responsibility
to file required tax returns and/or pay taxes pose a serious threat to tax administration and the
American economy.
Healthcare Fraud
Multi-agency healthcare fraud investigations and prosecutions show that perpetrators of these
schemes financially benefited from their fraudulent activities in false billings, mental health,
nursing home fraud, chiropractic fraud, durable medical equipment fraud, staged accidents,
pharmaceutical diversion, and patient referral (kickbacks) schemes. In these investigations,
Criminal Investigation follows the money trail and considers both tax and money laundering
perspectives.
Identity Theft Schemes
IRS Criminal Investigation (CI) detects and investigates tax fraud and other financial fraud,
including fraud related to identity theft.
International Investigations
International tax compliance is a top priority of the IRS. Complex international tax avoidance
schemes and cross-border transactions have heightened the IRS’ concern about tax compliance.
Individuals may attempt to use foreign accounts, trusts, and other entities to commit criminal
violations of U.S. tax laws as well as narcotics, money laundering and Bank Secrecy Act (BSA)
violations.
Money Laundering & Bank Secrecy Act (BSA)
Money laundering is a very complex crime involving intricate details, often involving numerous
financial transactions and financial outlets throughout the world. Criminal Investigation has the
financial investigators and expertise that is critical to “follow the money trail.”
Narcotics-Related Investigations
Criminal Investigation's contribution to the war on narcotics is vital but sometimes difficult to
recognize, because the work of IRS special agents usually doesn't make the headlines. The long
hours of tracking down and documenting financial leads allows an investigation to go right to the
door of the leader of the narcotics organization, which contributes to the disrupting and
dismantling the country's major drug and money laundering organizations.
Non-filer Enforcement
There have always been individuals who, for a variety of reasons, argue taxes are voluntary or
illegal. The courts have repeatedly rejected their arguments as frivolous and routinely impose
financial penalties for raising such frivolous arguments. Take the time to learn the truth about
frivolous tax arguments.
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Public Corruption Crimes
Public corruption investigations encompass a wide variety of criminal offenses including bribery,
extortion, embezzlement, illegal kickbacks, entitlement and subsidy fraud, bank fraud, tax fraud,
and money laundering. Criminal Investigation concentrates its resources on the tax and money
laundering aspects of these investigations in cooperation with other federal, state, and local law
enforcement agencies. The expertise used in investigations has established our reputation as
one of the leaders in the fight against corrupt public officials.
Questionable Refund Program (QRP)
Questionable Refund Program (QRP) is a nationwide, multifunctional program designed to
identify fraudulent returns, to stop the payment of fraudulent refunds and to refer identified
fraudulent refund schemes to be investigated and prosecuted criminally.
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[Sample of IRS Website Information on Programs and Emphasis Areas]

Why is IRS-CI Involved in International Investigations?
https://www.irs.gov/compliance/criminal-investigation/international-investigationscriminal-investigation-ci
(last visited November 4, 2017)

Why is IRS-CI Involved in International Investigations?
International tax compliance is a top priority of the IRS. The IRS is vigorously pursuing tax cheats
around the world, no matter how remote or secret the location. Criminal Investigation, the law
enforcement arm of the IRS, has an important role in the IRS’ service-wide international tax
compliance efforts, and the CI international strategy to combat offshore tax evasion casts a wide
net of enforcement efforts around the world
Complex international tax avoidance schemes and cross-border transactions have heightened
the IRS’ concern about tax compliance. The IRS Criminal Investigation Division (CI) is seeing
certain trends involving offshore accounts and noncompliance with the U.S. tax laws. Often,
individuals attempt to use foreign accounts, credit/debit cards, trusts, corporations, partnerships,
and other entities to commit criminal violations of U.S. tax laws as well as narcotics, money
laundering and Bank Secrecy Act (BSA) violations. Using offshore methods to evade taxes is an
issue of fundamental fairness; it is a crime that harms every honest taxpayer.
IRS Criminal Investigation coordinates its efforts with other countries to counteract tax schemes,
money laundering, and the flow of narcotics and terrorist funding. These crimes all have a
common link in that they are financial crimes. IRS Criminal Investigation special agents are
forensic accountants trained to follow the money from the crime to the criminal to establish their
culpability and find their hidden wealth. Worldwide, many countries have agreed to adopt
international tax standards on exchanging information and, as a result, the age of bank secrecy is
coming to an end. IRS Criminal Investigation is at the forefront of this effort.
IRS Criminal Investigation is working to develop new ways to share information and foster
cooperation among other U.S. government agencies and our foreign government counterparts.
We also work with other governments and law enforcement agencies to share knowledge and
support the development of expertise in financial investigation techniques and forensic
accounting procedures. We do this through our CI-developed and accredited training course,
financial investigative training (FIT).
To enhance its international efforts Criminal Investigation has expanded its overseas presence by
assigning attachés to key foreign embassies and consulates. Attachés establish strong ties with
our foreign government and law enforcement partners working with them to gather and share
information about possible financial crimes. Criminal Investigation also actively participates in a
number of international financial task force groups to investigate significant areas of
noncompliance and criminal activity. Criminal Investigation participates in INTERPOL, the
Terrorist Finance Working Group (TFWG), the Financial Action Task Force (FATF), and the
Organisation for Economic Co-operation and Development (OECD).
Criminals will no longer find favorable havens for overseas tax evasion. With tough legislation,
global partnering and CI’s financial investigative skills, the days of overseas tax evasion and
financial crimes are numbered.
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Examples of International Investigations – Fiscal Year 2017
http://www.irs.gov/uac/Examples-of-International-Investigations-Fiscal-Year-2015
(last visited November 4, 2017)
International investigations encompass a wide range of activities such as abusive tax
schemes, narcotics, non-filers, money laundering, and terrorism funding. IRS Criminal
Investigation works closely with international law enforcement partners as well as federal,
state, and local law enforcement agencies to investigate financial fraud.
The following examples of investigations with international links are written from public
record documents on file in the court records in the judicial district in which the cases were
prosecuted.
California Residents Sentenced for Hiding Millions of Dollars in Secret Foreign Bank
Accounts
On April 25, 2017, in Los Angeles, California, Dan Farhad Kalili, of Irvine, was sentenced to
12 months and one day in prison, one year of supervised release and was ordered to pay
$337,443 in restitution. He also agreed to pay a civil penalty of $2,674,329. His brother,
David Ramin Kalili, of Newport Coast, was sentenced to eight months in prison, one year of
supervised release and was ordered to pay $243,019 in restitution. He also agreed to pay a
civil penalty of $1,325,121. Their brother-in-law, David Shahrokh Azarian, of Newport Coast,
was sentenced to eight months in prison, one year of supervised release and to pay
$197,840 in restitution. He also agreed to pay a civil penalty of $951,607. According to court
documents, Dan Kalili, David Kalili and Azarian willfully failed to file with the Department of
Treasury Reports of Foreign Bank and Financial Accounts (FBARs) regarding secret bank
accounts in Switzerland and Israel that each maintained and controlled, many for well over a
decade. These secret accounts held assets that reached into the millions of dollars. The
defendants took affirmative steps to prevent their assets in UBS and Credit Suisse from
being discovered. Shortly before its closure, an undeclared joint account (of Dan and David
Kalili) at Credit Suisse held approximately $2,561,508 in assets. As of December 2009, Dan
Kalili’s undeclared account at Israeli Bank A held assets valued at approximately $1,569,973,
and his undeclared account at Bank Leumi held assets valued at approximately $2,497,931.
As of August 2009, David Kalili’s undeclared account at Israeli Bank A held assets valued at
approximately $1,369,489. At the time of its closure, Azarian’s undeclared account at Credit
Suisse held assets valued at approximately $1,903,214.
California Businessman Sentenced to Prison for Concealing Over $23.5 Million in
Israeli Bank Accounts
On March 13, 2017, in Los Angeles, California, Masud Sarshar, a U.S. citizen and
businessman, was sentenced to 24 months in prison, three years supervised release and
ordered to pay more than $8.3 million in restitution to the IRS, plus interest and penalties.
Sarshar also agreed to pay an FBAR penalty of more than $18.2 million for failing to report
his Israeli bank accounts. According to court documents, Sarshar, maintained several
undeclared bank accounts at Bank Leumi and two other Israeli banks, both in his name and
in the names of entities that he created. Sarshar owned and operated Apparel Limited Inc., a
business that designed, manufactured and sold clothing and other apparel. For decades,
with the assistance of at least two relationship managers from Bank Leumi and a second
Israeli bank (Israeli Bank A), Sarshar hid tens of millions of dollars in assets in these
accounts in an effort to conceal income and obstruct the Internal Revenue Service (IRS).
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Between 2006 and 2009, Sarshar diverted more than $21 million in untaxed gross business
income to those undeclared accounts and earned more than $2.5 million in interest income
from the funds. Sarshar reported none of this income on his 2006 through 2012 individual
and corporate tax returns. He also filed false Reports of Foreign Bank and Financial
Accounts, commonly known as FBARs, with the U.S. Department of Treasury on which he
omitted his ownership and control of these offshore accounts.
Former Business Professor Sentenced for Hiding over $220 Million in Offshore Banks
On February 10, 2017 in Alexandria, Virginia, Dan Horsky, formerly of Rochester, New York
was sentenced to seven months in prison, one year of supervised release and ordered to
pay restitution $250,000. Horsky pleaded guilty to conspiring to defraud the United States
and to submit a false expatriation statement to the Internal Revenue Service (IRS).
According to court documents, Horsky paid a civil penalty of $100 million to the U.S.
Treasury for failing to file and filing false Foreign Bank and Financial Accounts. Beginning in
approximately 1995, Horsky invested in numerous start-up companies, virtually all of which
failed. One investment in a business referred to as Company A, however, succeeded
spectacularly. In 2000, Horsky transferred his investments into a nominee account in the
name of “Horsky Holdings” at an offshore bank in Zurich, Switzerland (the “Swiss Bank”) to
conceal his financial transactions and accounts from the IRS and the U.S. Treasury
Department. Horsky filed a fraudulent 2008 tax return that underreported his income by more
than $40 million and disclosed only approximately $7 million of his gain from the sale. By
2015, Horsky’s offshore holdings hidden from the IRS exceeded $220 million. Horsky willfully
filed fraudulent federal income tax returns that failed to report his income from, and beneficial
interest in and control over, his foreign financial accounts. In addition, Horsky failed to file
Reports of Foreign Bank and Financial Accounts (FBARs) up and through 2011, and also
filed fraudulent 2012 and 2013 FBARs. In total, in a 15-year tax evasion scheme, Horsky
evaded more than $18 million in income and gift tax liabilities.
California Man Sentenced to Prison for Operating Counterfeit Xanax Pill Operation
On February 9, 2017, in San Francisco, California, David Beckford, of Oakland, was
sentenced to 123 months in prison, three years supervised release and forfeiture of
currency, firearms, ammunition, and custom jewelry. Beckford pleaded guilty in November
2016 for his role in a conspiracy to manufacture counterfeit Xanax pills, for engaging in
international money laundering, and for his use and possession of a firearm in furtherance of
drug trafficking and in violation of the felon-in-possession statute. According to the guilty
plea, from January 17, 2014, through December 12, 2015, Beckford engaged in a scheme to
import controlled substances from China and other foreign sources, obtain manufacturing
equipment, including a press to make pills, and press fake Xanax pills at various locations.
Beckford acknowledged the pills he manufactured were designed to appear as close as
possible to brand-name Xanax pills. Beckford wired money to China and other foreign
countries to pay for the materials that he used to operate his illegal Xanax manufacturing
business. In total, Beckford was found to be responsible for 161,474 counterfeit Xanax pills.
Architect of Offshore Fraud Haven and Orchestrator of More Than 40 Pump and Dump
Schemes Sentenced for Executing a $250 Million Money Laundering Scheme
On February 6, 2017, in Brooklyn, New York, Robert Bandfield, a U.S. citizen and resident of
Belize, and Gregg R. Mulholland, a dual U.S. and Canadian citizen, were sentenced to 72
and 144 months in prison, respectively. In May 2016, Bandfield pleaded guilty to money
laundering conspiracy for setting up an elaborate and fraudulent structure of shell companies
and brokerage firms in Belize and the West Indies that enabled his clients to fraudulently
manipulate the stocks of dozens of U.S. publicly-traded companies. Also in May 2016,
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dealer and investment management company based in Panama City, Panama and Belize
City, Belize, pleaded guilty to money laundering conspiracy for fraudulently manipulating the
stocks of more than 40 U.S. publicly-traded companies and then laundering more than $250
million in fraudulent proceeds through at least five offshore law firms. As part of the
sentences, Bandfield was ordered to forfeit, among other things, $1 million and all his rights
and interests in three corporate entities -- IPC Management Services LLC, IPC Corporate
Services Inc. and IPC Corporate Services LLC (collectively, “IPC Corp”) -- that he founded
and controlled in Belize, whereas Mulholland was ordered to forfeit, among other things, a
Dassault-Breguet Falcon 50 aircraft, a Range Rover Defender vehicle, two real estate
properties in British Columbia, and funds and securities on deposit at more than 25 bank and
brokerage accounts.
California Couple Sentenced To Prison for Wire Fraud, Identity Theft
On January 30, 2017, in San Jose, California, Yujen Chen and Maria Chen were sentenced
to 75 months and 64 months in prison, respectively. Each was also sentenced to three years
supervised release. Restitution will be determined at a later date. On December 17, 2015,
the couple pleaded guilty to aggravated identity theft and conspiring to commit wire fraud.
According to their guilty pleas, the Chen's, both of Cupertino, used their automotive business
to fraudulently lease luxury vehicles and then to export those vehicles abroad. The Chens
recruited friends and associates to serve as lessees on the vehicles promising the lessees
that they would assume the lease payments and that the lessees would not be financially
responsible for the lease. However, once the person signed the lease arrangement and the
lessees turned the vehicles over to the Chens, the Chens typically made only initial
payments on behalf of the lessees. Then the Chens would identify foreign purchasers for the
leased vehicles. The Chens falsified DMV paperwork reflecting a transfer of title from the
financing company or lessor to an entity owned or controlled by the Chens. The title transfer
allowed the Chens to then forward the vehicle to a freight forwarder for the purpose of
exporting the car to a foreign buyer. The Chens also provided or caused to be provided
customs paperwork to a freight forwarder that included a fraudulently obtained, or “washed,”
DMV title. Once the leased vehicles were shipped abroad, the Chens ceased making the
financing payments on the leased vehicles, leaving the nominal lessees with a broken lease
and no car. The Chens expanded the scope of their illegal conduct by using stolen identities.
The Chens collected money and personal identifying information from individuals who had
come into their business expressing interest in making a legitimate vehicle purchase. Then,
instead of providing dealers the money received from the persons for the vehicles, the Chens
simply kept the purchase money provided by the victims for themselves.
Woman Sentenced For $90 Million Fraud Scheme to Sell Counterfeit Cell Phone Parts
from China
On January 19, 2017, in Springfield, Missouri, Sherrie Householder, of Nixa, was sentenced
to 24 months in prison and was ordered to forfeit to the government $556,938 and pay a
money judgment of $8,866,069. On May 26, 2016, Householder pleaded guilty to mail fraud,
money laundering and of tax evasion. According to court documents, Householder managed
and operated Flash Technology, LLC, also known as Flash Tech, a business that sold cell
phone components through numerous internet retail sites and at a Springfield store. More
than $90 million in sales were made to hundreds of thousands of consumers from December
2012 to January 2016. Householder represented that the cell phone components were
manufactured by legitimate companies. Although each part contained trademarks and
markings that made it appear the legitimate holder of the trademark had manufactured the
parts, and although Householder used the trademarks and logos of these companies on her
web sites, the components were actually counterfeit. Even though Householder was
informed that the items she received were counterfeit, she continued selling these counterfeit
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products. Between August 2015 and the execution of federal search warrants on February 2,
2016, Householder sold approximately $8,860,000, in counterfeit cell phones and component
parts. Counterfeit items seized by agents had a retail value of approximately $5.5 million.
Longtime Fugitive Sentenced for Defrauding Hundreds of People
On November 9, 2016, in Cleveland, Ohio, Eric V. Bartoli, a fugitive for more than a decade,
was sentenced to 240 months in prison for defrauding hundreds of investors out of millions of
dollars in the 1990s. According to court documents, Bartoli operated a large-scale Ponzi
scheme from 1995 through 1999. He created and operated a company by the name of
Cyprus Funds, Inc., which was based in Doylestown, Ohio, and incorporated in Central
America. Bartoli and his co-conspirators operated Cyprus to sell certificates of deposit and
unregistered mutual funds. Cyprus raised approximately $65 million from an estimated 800
investors in Latin America and the United States, some of whom were retirees. An indictment
was filed against Bartoli in October 2003. Bartoli was taken into custody by the Peruvian
National Police in Lima, Peru, in 2013 and returned to the United States last year.
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IRS Tax Scams/Consumer Alerts
https://www.irs.gov/uac/Tax-Scams-Consumer-Alerts
(last visited November 4, 2017)
In recent years, thousands of people have lost millions of dollars and their personal
information to tax scams and fake IRS communication. Scammers use the regular mail,
telephone, fax or email to set up their victims. This page looks at the different scams
affecting individuals, businesses, and tax professionals and what do if you if you spot a tax
scam.
REMEMBER: The IRS doesn't initiate contact with taxpayers by email, text messages or
social media channels to request personal or financial information. In addition, IRS does not
threaten taxpayers with lawsuits, imprisonment or other enforcement action. Recognizing
these telltale signs of a phishing or tax scam could save you from becoming a victim. See
also: How to know it’s really the IRS calling or knocking on your door

Scams Targeting Taxpayers
IRS-Impersonation Telephone Scams

An aggressive and sophisticated phone scam targeting taxpayers, including recent
immigrants, has been making the rounds throughout the country. Callers claim to be
employees of the IRS, using fake names and bogus IRS identification badge numbers. They
may know a lot about their targets, and they usually alter the caller ID to make it look like the
IRS is calling.
Victims are told they owe money to the IRS and it must be paid promptly through a preloaded debit card or wire transfer. Victims may be threatened with arrest, deportation or
suspension of a business or driver’s license. In many cases, the caller becomes hostile and
insulting. Or, victims may be told they have a refund due to try to trick them into sharing
private information. If the phone isn't answered, the scammers often leave an “urgent”
callback request.
•

Please See: Consumer Alert: Scammers Change Tactics, Once Again

Some con artists have used video relay services (VRS) to try to scam deaf and hard of
hearing individuals. Taxpayers are urged not trust calls just because they are made through
VRS, as interpreters don’t screen calls for validity. For more details see the IRS YouTube
video: Tax Scams via Video Relay Service.
Con artists often approach victims with Limited English Proficiency in their native language,
threaten them with deportation, police arrest and license revocation, among other things. IRS
urges all taxpayers caution before paying unexpected tax bills. Please see: IRS Alerts
Taxpayers with Limited English Proficiency of Ongoing Phone Scams. Note that the IRS will
never:
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•
•
•
•

Call to demand immediate payment using a specific payment method such as a
prepaid debit card, gift card or wire transfer. Generally, the IRS will first mail you a bill
if you owe any taxes.
Threaten to immediately bring in local police or other law-enforcement groups to
have you arrested for not paying.
Demand that you pay taxes without giving you the opportunity to question or appeal
the amount they say you owe.
Ask for credit or debit card numbers over the phone.

Scams Targeting Tax Professionals
Increasingly, tax professionals are being targeted by identity thieves. These criminals – many
of them sophisticated, organized syndicates - are redoubling their efforts to gather personal
data to file fraudulent federal and state income tax returns. The Security Summit has a
campaign aimed at increasing awareness among tax professionals: Protect Your Clients;
Protect Yourself.
Recent scams targeting the tax professional community include:
•
•
•
•
•

Tax Professionals Warned of e-Services Scam.
Tax Professionals Warned of New Scam to “Unlock” Tax Software Accounts.
A phishing scheme mimicking software providers targets tax professionals.
Criminals target tax professionals to steal data such as PTINs, EFINs or e-Service
passwords.
Bogus email asks tax professionals to update their IRS e-services portal information
and Electronic Filing Identification Numbers (EFINs).
o See: IRS Warns Tax Preparers to Watch out for New Phishing Scam; Don’t
Click on Strange Emails or Links Seeking Updated Information

Tax professionals should review Publication 4557, Safeguarding Taxpayer Data, A Guide for
Your Business, which provides a checklist to help safeguard taxpayer information and
enhance office security.
See also: Identity Theft Information for Tax Professionals.

Soliciting Form W-2 information from payroll and human
resources professionals.
The IRS has established a process that will allow businesses and payroll service providers to
quickly report any data losses related to the W-2 scam currently making the rounds. See
details at Form W2/SSN Data Theft: Information for Businesses and Payroll Service
Providers. If notified in time, the IRS can take steps to prevent employees from being
victimized by identity thieves filing fraudulent returns in their names. There also is information
about how to report receiving the scam email.
Employers and tax professionals should notify states of any disclosures of W-2s or other
identity information by emailing StateAlert@taxadmin.org.

ABA 34th Annual National Institute on Criminal Tax Fraud
ABA 7th Annual National Institute on Tax Controversy

Page 106 of 406

December 6, 2017
Criminal Tax Workshop (The Basics)

As a reminder, tax professionals who experience a data breach also should quickly report
the incident to the IRS. See details at Data Theft Information for Tax Professionals.
Also see:
•
•

IRS, States and Tax Industry Renew Alert about Form W-2 Scam Targeting Payroll,
Human Resource Departments
IRS Alerts Payroll and HR Professionals to Phishing Scheme Involving W-2s

Surge in Email, Phishing and Malware Schemes
When identity theft takes place over the web (email), it is called phishing.
The IRS has issued several alerts about the fraudulent use of the IRS name or logo by
scammers trying to gain access to consumers’ financial information to steal their identity and
assets.
Scam emails are designed to trick taxpayers into thinking these are official communications
from the IRS or others in the tax industry, including tax software companies. These phishing
schemes may seek information related to refunds, filing status, confirming personal
information, ordering transcripts and verifying PIN information.
Be alert to bogus emails that appear to come from your tax professional, requesting
information for an IRS form. IRS doesn’t require Life Insurance and Annuity updates from
taxpayers or a tax professional. Beware of this new scam.
Variations of these scams can be seen via text messages. The IRS is aware of email
phishing scams that include links to bogus web sites intended to mirror the official IRS web
site. These emails contain the direction “you are to update your IRS e-file immediately.” The
emails mention USA.gov and IRSgov (without a dot between "IRS" and "gov"), though not
IRS.gov (with a dot). These emails are not from the IRS.
The sites may ask for information used to file false tax returns or they may carry malware,
which can infect computers and allow criminals to access your files or track your keystrokes
to gain information.
For more details, see:
•
•
•
•

IRS Warns Seniors to Beware of Calls by Criminals Impersonating the IRS
Phishing Remains on the IRS “Dirty Dozen” List of Tax Scams for the 2017 Filing
Season
Consumers Warned of New Surge in IRS Email Schemes during 2016 Tax Season;
Tax Industry Also Targeted
IRS warns taxpayers of a phishing scam targeting Washington D.C., Maryland and
Virginia residents where the email scammers are citing tax fraud and trying to trick
victims into verifying “the last four digits of their social security number”

Unsolicited email claiming to be from the IRS, or from a related component such as EFTPS,
should be reported to the IRS at phishing@irs.gov.
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For more information, visit the IRS's Report Phishing web page.

Tax Refund Scam Artists Posing as Taxpayer Advocacy
Panel
Some taxpayers may receive emails that appear to be from the Taxpayer Advocacy Panel
(TAP) about a tax refund. These emails are a phishing scam, where unsolicited emails try to
trick victims into providing personal and financial information. Do not respond or click any
link. If you receive this scam, please forward it to phishing@irs.gov and note that it seems to
be a scam email phishing for your information.;
TAP is a volunteer board that advises the IRS on systemic issues affecting taxpayers. It
never requests, and does not have access to, any taxpayer’s personal and financial
information.

Additional Recent Tax Scams
FBI Themed Ransomware Scam
•

See: IRS Issues Urgent Warning to Beware IRS FBI Themed Ransomware Scam

Last-Minute Email Scams
•

See: IRS, States and Tax Industry Warn of Last-Minute Email Scams

Fictitious “Federal Student Tax” scam targeting students and parents and demanding
payment.
•
•

See: IRS Warns of Back-to-School Scams; Encourages Students, Parents, Schools
to Stay Alert
See: IRS Warns of Latest Scam Variation Involving Bogus “Federal Student Tax”

Automated calls requesting tax payments in the form of iTunes or other gift cards.
•

See: IRS Warns Taxpayers of Summer Surge in Automated Phone Scam Calls;
Requests for Fake Tax Payments Using iTunes Gift Cards

Pretending to be from the tax preparation industry.
•

See: Consumers Warned of New Surge in IRS E-mail Schemes during 2016 Tax
Season; Tax Industry Also Targeted
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How to Report Tax-Related Schemes, Scams, Identity
Theft and Fraud
To report tax-related illegal activities, refer to our chart explaining the types of activity and the
appropriate forms or other methods to use. You should also report instances of IRS-related
phishing attempts and fraud to the Treasury Inspector General for Tax Administration at 800366-4484.
Additional Scam-Related Information:
•
•
•
•
•
•
•

Security Summit - Learn more about how the IRS, representatives of the software
industry, tax preparation firms, payroll and tax financial product processors and state
tax administrators are working together to combat identity theft and refund fraud.
Taxes. Security. Together. We all have a role to play in protecting your data
IRS Security Awareness Tax Tips
Tax Scams — How to Report Them
Criminal Investigation's Tax Fraud Alerts
State ID Theft Resources - State information on what to do if you or your employees
are victims of identity theft.
IRS Dirty Dozen – The annually compiled list enumerates a variety of common
scams that taxpayers may encounter.

IRS YouTube Videos on Tax Scams:
•
•
•

Tax Scams: English | Spanish | ASL
Phishing-Malware: English | Spanish | ASL
Tax Scams via Video Relay Service ASL
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IRS 2017 Dirty Dozen Tax Scams
https://www.irs.gov/newsroom/irs-summarizes-dirty-dozen-list-of-tax-scams-for-2017
(last visited November 4, 2017)
IR-2017-37, Feb. 17, 2017
WASHINGTON — The Internal Revenue Service today announced the conclusion of its
annual "Dirty Dozen" list of tax scams. The annual list highlights various schemes that
taxpayers may encounter throughout the year, many of which peak during tax-filing season.
Taxpayers need to guard against ploys to steal their personal information, scam them out of
money or talk them into engaging in questionable behavior with their taxes.
"We continue to work hard to protect taxpayers from identity theft and other scams," said IRS
Commissioner John Koskinen. "Taxpayers can and should stay alert to new schemes which
seem to constantly evolve. We urge them to do all they can to avoid these pitfalls – whether
old or new."
This is the third year the IRS has highlighted its Dirty Dozen list in separate releases over 12
business days. Taxpayers are encouraged to review the list in a special section on IRS.gov
and be on the lookout for these con games.
Perpetrators of illegal schemes can face significant fines and possible criminal prosecution.
IRS Criminal Investigation works closely with the Department of Justice to shut down scams
and prosecute the criminals behind them. Taxpayers should keep in mind that they are
legally responsible for what is on their tax return even if it is prepared by someone else. Be
sure the preparer is up to the task. For more see the Choosing a Tax Professional page.
Here is a recap of this year's "Dirty Dozen" scams:
Phishing: Taxpayers need to be on guard against fake emails or websites looking to steal
personal information. The IRS will never initiate contact with taxpayers via email about a bill
or refund. Don’t click on one claiming to be from the IRS. Be wary of emails and websites
that may be nothing more than scams to steal personal information. (IR-2017-15)
Phone Scams: Phone calls from criminals impersonating IRS agents remain an ongoing
threat to taxpayers. The IRS has seen a surge of these phone scams in recent years as con
artists threaten taxpayers with police arrest, deportation and license revocation, among other
things. (IR-2017-19)
Identity Theft: Taxpayers need to watch out for identity theft especially around tax time. The
IRS continues to aggressively pursue the criminals that file fraudulent returns using someone
else’s Social Security number. Though the agency is making progress on this front,
taxpayers still need to be extremely cautious and do everything they can to avoid being
victimized. (IR-2017-22)
Return Preparer Fraud: Be on the lookout for unscrupulous return preparers. The vast
majority of tax professionals provide honest high-quality service. There are some dishonest
preparers who set up shop each filing season to perpetrate refund fraud, identity theft and
other scams that hurt taxpayers. (IR-2017-23)
Fake Charities: Be on guard against groups masquerading as charitable organizations to
attract donations from unsuspecting contributors. Be wary of charities with names similar to
familiar or nationally known organizations. Contributors should take a few extra minutes to
ensure their hard-earned money goes to legitimate and currently eligible charities. IRS.gov
has the tools taxpayers need to check out the status of charitable organizations. (IR-201725)
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Inflated Refund Claims: Taxpayers should be on the lookout for anyone promising inflated
refunds. Be wary of anyone who asks taxpayers to sign a blank return, promises a big refund
before looking at their records or charges fees based on a percentage of the refund.
Fraudsters use flyers, advertisements, phony storefronts and word of mouth via community
groups where trust is high to find victims. (IR-2017-26)
Excessive Claims for Business Credits: Avoid improperly claiming the fuel tax credit, a tax
benefit generally not available to most taxpayers. The credit is usually limited to off-highway
business use, including use in farming. Taxpayers should also avoid misuse of the research
credit. Improper claims often involve failures to participate in or substantiate qualified
research activities and/or satisfy the requirements related to qualified research expenses.
(IR-2017-27)
Falsely Padding Deductions on Returns: Taxpayers should avoid the temptation to falsely
inflate deductions or expenses on their returns to pay less than what they owe or potentially
receive larger refunds. Think twice before overstating deductions such as charitable
contributions and business expenses or improperly claiming credits such as the Earned
Income Tax Credit or Child Tax Credit. (IR-2017-28)
Falsifying Income to Claim Credits: Don’t invent income to erroneously qualify for tax
credits, such as the Earned Income Tax Credit. Taxpayers are sometimes talked into doing
this by con artists. Taxpayers should file the most accurate return possible because they are
legally responsible for what is on their return. This scam can lead to taxpayers facing large
bills to pay back taxes, interest and penalties. In some cases, they may even face criminal
prosecution. (IR-2017-29)
Abusive Tax Shelters: Don’t use abusive tax structures to avoid paying taxes. The IRS is
committed to stopping complex tax avoidance schemes and the people who create and sell
them. The vast majority of taxpayers pay their fair share, and everyone should be on the
lookout for people peddling tax shelters that sound too good to be true. When in doubt,
taxpayers should seek an independent opinion regarding complex products they are offered.
(IR-2017-31)
Frivolous Tax Arguments: Don’t use frivolous tax arguments to avoid paying tax.
Promoters of frivolous schemes encourage taxpayers to make unreasonable and outlandish
claims even though they have been repeatedly thrown out of court. While taxpayers have the
right to contest their tax liabilities in court, no one has the right to disobey the law or
disregard their responsibility to pay taxes. The penalty for filing a frivolous tax return is
$5,000. (IR-2017-33)
Offshore Tax Avoidance: The recent string of successful enforcement actions against
offshore tax cheats and the financial organizations that help them shows that it’s a bad bet to
hide money and income offshore. Taxpayers are best served by coming in voluntarily and
getting caught up on their tax-filing responsibilities. The IRS offers the Offshore Voluntary
Disclosure Program to enable people to catch up on their filing and tax obligations. (IR-201735)
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Sources and
Selection of cases
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Sources of Information
USAM 6, Tax Resource Manual 5 –
Origin of IRS Administrative Investigations
DOJ Tax Division, Criminal Tax Manual 1.03 (2015)
I.R.M. 9.4.4 (07-08-2011) CI Investigative Techniques, Requests for
Information
CI approves for investigation matters that it finds to have criminal
fraud prosecution potential or that it deems to warrant further inquiry.
Special Agents pursue those matters to the extent available resources permit.

 Fraud Referrals from other Divisions within the IRS
(Field Collections, Examinations, etc.)
 Undercover Sting Operations
 Informants – Ex-spouses, Former Employees,
Neighbors, Business Competitors, etc.
 Whistleblowers
 Offshore and Domestic Voluntary Disclosures
 Cooperators
 Other Federal or State Government Agencies
 Financial Institutions
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Selection of Cases
In selecting cases for investigation and prosecution, the Internal
Revenue Service and the Department of Justice look to several factors. In
addition to evidence supporting the potential charges, factors considered (but
not always required) include…..

 A Pattern of Behavior (3 years or more….)
 Intended and Actual Tax Loss
 Deterrent Impact
 An Area of Interest
 A Prior History with IRS Criminal Investigation
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Representing a Client in an Eggshell Audit Identifying the Tell-Tale Signs of a Potential
Criminal Referral….
(This article contains portions of the following publications:
The Eggshell Audit Part II: Indicators of Fraud and IRS Fraud Development Procedures,
Larry Campagna, Caroline Ciraolo and Eric Green, CCH's Journal of Tax Practice &
Procedure (JTP&P) (February-March, 2013); and The Eggshell Audit Part I: A Primer,
Larry Campagna, Caroline Ciraolo and Eric Green, JTP&P (June-July, 2012) and has
been updated for the varying revisions to the IRM)
When representing a client in an audit involving sensitive issues, an attorney
should remain vigilant. A revenue agent can be extremely professional, friendly and
reassuring, all the while preparing a referral to Criminal Investigation (“CI”). If you
suspect that your revenue agent has identified the sensitive issue and may be considering
a referral, the approach to the case may change.
Under its National Fraud Program, IRS examiners are trained to identify signs,
also referred to as first indicators or badges, of fraud. See IRM 25.1.2 (08-12-2016),
Fraud Handbook, Recognizing and Developing Fraud; 25.1.14 (04-01-2016), Fraud
Handbook, Campus Examination Fraud Procedures. The Service offers an extensive,
but not exclusive, list of examples by category. IRM 25.1.2.3 (06-09-2015):
1. Indicators of Fraud—Income
A. Omitting specific items where similar items are included.
B. Omitting entire sources of income.
C. Failing to report or explain substantial amounts of income identified as
received.
D. Inability to explain substantial increases in net worth, especially over a
period of years.
E. Substantial personal expenditures exceeding reported resources.
F. Inability to explain sources of bank deposits substantially exceeding
reported income.
G. Concealing bank accounts, brokerage accounts, and other property.
H. Inadequately explaining dealings in large sums of currency, or the
unexplained expenditure of currency.
I. Consistent concealment of unexplained currency, especially in a business
not routinely requiring large cash transactions.
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J. Failing to deposit receipts in a business account, contrary to established
practices.
K. Failing to file a tax return, especially for a period of several years, despite
evidence of receipt of substantial amounts of taxable income.
L. Cashing checks, representing income, at check cashing services and at
banks where the taxpayer does not maintain an account.
M. Concealing sources of receipts by false description of the source(s) of
disclosed income, and/or nontaxable receipts.
2. Indicators of Fraud—Expenses or Deductions
A. Claiming fictitious or substantially overstated deductions.
B. Claiming substantial business expense deductions for personal
expenditures.
C. Claiming dependency exemptions for nonexistent, deceased, or selfsupporting persons. Providing false or altered documents, such as birth
certificates, lease documents, school/medical records, for the purpose of
claiming the education credit, additional child tax credit, earned income
tax credit (EITC), or other refundable credits.
D. Disguising trust fund loans as expenses or deductions.
3. Indicators of Fraud—Books and Records
A. Multiple sets of books or no records.
B. Failure to keep adequate records, concealment of records, or refusal to
make records available.
C. False entries, or alterations made on the books and records; back-dated or
post-dated documents; false invoices, false applications, false statements,
or other false documents or applications.
D. Invoices are irregularly numbered, unnumbered or altered.
E. Checks made payable to third parties that are endorsed back to the
taxpayer. Checks made payable to vendors and other business payees that
are cashed by the taxpayer.
F. Variances between treatment of questionable items as reflected on the tax
return, and representations within the books.
G. Intentional under- or over-footing of columns in journal or ledger.
H. Amounts on tax return not in agreement with amounts in books.
I. Amounts posted to ledger accounts not in agreement with source books or
records.
J. Journalizing questionable items out of correct account.
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K. Recording income items in suspense or asset accounts.
L. False receipts to donors by exempt organizations.
4. Indicators of Fraud—Allocations of Income
A. Distribution of profits to fictitious partners.
B. Inclusion of income or deductions in the tax return of a related taxpayer,
when tax rate differences are a factor.
5. Indicators of Fraud—Conduct of Taxpayer
A. False statement about a material fact pertaining to the examination.
B. Attempt to hinder or obstruct the examination. For example, failure to
answer questions; repeated cancelled or rescheduled appointments; refusal
to provide records; threatening potential witnesses, including the
examiner; or assaulting the examiner.
C. Failure to follow the advice of accountant, attorney or return preparer.
D. Failure to make full disclosure of relevant facts to the accountant, attorney
or return preparer.
E. The taxpayer’s knowledge of taxes and business practices where
numerous questionable items appear on the tax returns.
F. Testimony of employees concerning irregular business practices by the
taxpayer.
G. Destruction of books and records, especially if just after examination was
started.
H. Transfer of assets for purposes of concealment, or diversion of funds
and/or assets by officials or trustees.
I. Pattern of consistent failure over several years to report income fully.
J. Proof that the tax return was incorrect to such an extent and in respect to
items of such magnitude and character as to compel the conclusion that the
falsity was known and deliberate.
K. Payment of improper expenses by or for officials or trustees.
L. Willful and intentional failure to execute pension plan amendments
M. Backdated applications and related documents.
N. False statements on Tax Exempt/Government Entity (TE/GE)
determination letter applications.
O. Use of false social security numbers.
P. Submission of false Form W–4.
Q. Submission of a false affidavit.
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R. Attempt to bribe the examiner.
S. Submission of tax returns with false claims of withholding (Form 1099OID, Form W-2) or refundable credits (Form 4136, Form 2439) resulting
in a substantial refund.
T. Intentional submission of a bad check resulting in erroneous refunds and
releases of liens.
U. Submission of false Form W-7 information to secure Individual Taxpayer
Identification Number (ITIN) for self and dependants.
6. Indicators of Fraud—Methods of Concealment
A. Inadequacy of consideration.
B. Insolvency of transferor.
C. Asset ownership placed in other names.
D. Transfer of all or nearly all of debtor's property.
E. Close relationship between parties to the transfer.
F. Transfer made in anticipation of a tax assessment or while the
investigation of a deficiency is pending.
G. Reservation of any interest in the property transferred.
H. Transaction not in the usual course of business.
I. Retention of possession or continued use of asset.
J. Transactions surrounded by secrecy.
K. False entries in books of transferor or transferee.
L. Unusual disposition of the consideration received for the property.
M. Use of secret bank accounts for income.
N. Deposits into bank accounts under nominee names.
O. Conduct of business transactions in false names.
In recognizing and developing fraud cases, the Service views the first contact with
the taxpayer has a valuable opportunity to obtain information that may not be readily
available later in the examination. This may be because the taxpayer is not yet
represented, is not prepared for the questions, has not had time to get his story straight, or
has not yet disclosed to his or her representative the problem areas on the return. You
should not permit your client to be interviewed unless and until the representative has
carefully and thoroughly interviewed the client and verified the positions taken.
During their examination, agents are instructed to determine: who prepared the
information used to complete the returns; who approved and classified expenses; who
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was responsible for the bank deposits; and who ultimately determined the gross receipts
of the business. IRM 25.1.2.4(6) (06-09-2015). The Manual goes into further detail with
respect to specific types of offenses, providing insight to the various areas and describing
ways a taxpayer might engage in affirmative acts of fraud.
For example, the Service will investigate potential bankruptcy offenses under
Title 18 of the United States Code where there is a corresponding offense of the Internal
Revenue Code. The Service will carefully review the Petition and Statement of Financial
Affairs (“SOFA”) and often attend a debtor’s first meeting of creditors, where the debtor
is required to answer questions regarding their financial affairs under oath. Indications of
fraud in bankruptcy cases include, but are not limited to: failure to disclose assets or
income on the SOFA, transfers of assets for little or no consideration within two years of
filing bankruptcy, maintaining a lifestyle that does not match reported income, lack of
accounts in the debtor’s name, failure to file personal or business tax returns, and the
presence of a trust holding assets previously owned by or purchased with funds belonging
to the debtor. IRM 25.1.2.6(7) (06-09-2015).
The Manual also addresses employment tax fraud. IRM 25.1.2.7 (06-09-2015);
see also IRM 1.2.13.1.2, Policy Statement 4-4. The Service recognizes that employers
will often misclassify workers in an effort to avoid paying employment tax, and this is an
issue of concern, but the prevalent type of employment tax fraud is failure to account for,
collect and deposit trust fund liabilities and file employment tax returns, resulting in
violations of 26 U.S.C. §§ 7202, 7203, 7206, 7212 and 7215. Revenue agents and
revenue officers are trained to look for “pyramiding,” where a taxpayer collects and
withholds tax from its employees, fails to remit those taxes to the government, and when
the liabilities accrue or the business fails to generate a profit, shuts the business down and
creates a new entity, under a new name and employer identification number, but with the
same fraudulent pattern.
When fraud indicators are uncovered, the examining agent will document the
indicators and initiate a discussion with their group manager. At the Service’s Small
Business/Self-employed (“SB/SE”) Campuses – Brookhaven, Cincinnati, Memphis,
Ogden and Philadelphia, Functional Fraud Coordinators (“FFC”) serve as fraud liaisons
and are responsible for reviewing Forms 13549 (Campus Fraud Lead Sheets). The Wage
& Income (“W&I”) division has corresponding AUR (“Automated Under Reporter”)
FFCs at its Campuses in Andover, Atlanta, Fresno and Kansas City. In addition, each
SB/SE Campus has a Campus Fraud Coordinator (“CFC”), and each W&I exam function
has an Exam Fraud Coordinator (“EFC”). A CFC or EFC has 21 days to accept or
decline a fraud lead submitted on a Form 13549.
In a field audit, if the group manager agrees that the fraud indicators warrant
further development, they will contact a Fraud Technical Advisor (FTA), formerly
referred to as a Fraud Referral Specialist. IRM 25.1.2.2 (08-12-2016). If the revenue
agent, group manager and FTA concur that affirmative acts of fraud may be present, the
revenue agent will prepare a Form 11661, Fraud Development Recommendation –
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Examination (or for a collection case, a Form 11661-A, Fraud Development
Recommendation – Collection) and submit for manager approval. If the group manager
agrees, the form is sent to the FTA for final approval. The Campuses follow similar
procedures, with the CFC/EFC preparing the Form 11661 and submitting it to the FTA
for concurrence.
A Form 11661 documents the presence of an FTA in the case and places the case
in fraud development status. For examinations, the revenue agent will update the Audit
Information Management System (AIMS) to status code 17. For collections, the revenue
officer will request the input of ICS sub-code 910, or TC 971 AC 281. If a case is placed
in fraud development status, the revenue agent or CFC/EFC must form an initial Plan of
Action that includes, at a minimum, following up on all leads, securing copies of all
documents and noting the source of the documents, and attempting to interview the
taxpayer to explain, among other things, any discrepancies. IRM 25.1.2.2. (08-12-2016)
and IRM 25.1.2.4 (06-09-2015).
In fraud development cases, original returns must be requested and reviewed.
IRM 25.1.2.2(6) (06-09-2015). Where fraud is suspected and a return has not been filed,
the revenue agent is advised not to ask for the return, and if returns are offered by the
taxpayer, they should be accepted. This is in line with the Service’s Non-Solicitation
Policy, found in IRM 38.3.1.6 (08-11-2004), which notes that solicitation of a return or
“a summons for information by which a return can be prepared if the taxpayer
understands that a return could be filed in lieu of specific compliance with the
summons,” can be “detrimental to a criminal case in that the defense can be expected to
argue that the prosecution was instituted because of the unsuccessful attempt to dispose
of the matter civilly and as a substitute for unsuccessful collection.” The revenue agent
should still request the books and records for the years at issue. To avoid an argument
that the Service is using the civil examination process to build a criminal case, revenue
agents are expressly advised not to consult with Criminal Investigation regarding a
specific case under examination. IRM 25.1.2.2(6) (08-12-2016).
Upon firm indications of fraud, revenue agents are directed to suspend a civil
examination and not to disclose the reason for suspension to the taxpayer or
representative. IRM 25.1.3.2(1) (08-05-2015). Following United States v. Tweel, 550
F.2d 297 (5th Cir. 1977) and its progeny, the agents may not give false or deceitful
responses when asked directly whether a case is being referred. Under the IRM, a
revenue agent:
•
•
•

may decline to answer questions about criminal potential,
may not deceive taxpayers when asked specifically about the
character or nature of an investigation,
are not required to initiate disclosure about developing indicators
of fraud or a potential referral to CI, or
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•

may simply advise that when indicators of fraud are present, a
referral to CI is required.

Id.
At this point, the revenue agent will complete a Form 2797 (Referral Report of
Potential Criminal Fraud Cases), which will include a description of the firm indications
of fraud, the taxpayer’s explanations to the extent obtained, the estimated criminal tax
liability, and the method of proof use to verify income. The group manager will review
the Form 2797 and, upon approval, forward it to the FTA, who will recommend referral
to Criminal Investigation if the criminal referral criteria have been met. See IRM 25.1.3,
Criminal Referrals (08-24-2016).
Within 10 business days of Criminal Investigation receiving the file, the special
agent assigned to the case will identify the subject as the primary investigation and set up
the initial conference with the revenue agent, group manager, supervisory special agent
and the FTA to discuss the referral, review the tax returns, evidence gathered, and
criminal tax computations. Other matters addressed at the initial meeting include
whether returns were solicited, attempts made to resolve the civil issues, prior actions by
the Service involving a similar alleged offense, characteristics of the taxpayer such as
age, health, education and occupation, and the public interest and deterrent effect of any
investigation and prosecution. IRM 25.1.3.3 (08-05-2015). Within 30 business days of
the referral, the same individuals will meet again for a disposition conference, to discuss
Criminal Investigation’s decision to accept or decline the referral. The 30-day period
may be extended by written agreement.
If the referral is accepted, the primary investigation is elevated as a Subject
Criminal Investigation, a TC 914 control is added to the master file and the AIMS status
is revised to code 18. If Criminal Investigation declines the referral, the file is returned to
the FTA group manager with a memorandum explaining the reasons for denial. The FTA
will consider recommending the civil fraud penalty and, if appropriate, the ten-year ban
on the Earned Income Tax Credit (EITC) under IRC § 32(k). Upon receipt of the file, the
agent will resume the examination and may refer the case again if additional firm
indications of fraud are developed. If no further actions related to criminal or civil fraud
development are anticipated, the agent should remove the case from fraud development
status. IRM 25.1.3.5 (08-05-2015).
So short of a direct inquiry, how does a taxpayer know that a case is headed in the
wrong direction or has been suspended? There are some tell-tale signs. Is there undue
interest in a particular transaction? Does the revenue agent bring his or her manager to
meetings? Is the revenue agent contacting and interviewing third parties? Are there
repeated questions regarding the taxpayer’s state of mind or intent with respect to specific
items of income or deductions? After significant activity, has the revenue agent gone
silent? If many of these questions are answered in the affirmative, you may have a
criminal referral on your hands.
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The Administrative Investigation
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The Administrative Investigation
 An Overview
 Investigative Techniques
 Parallel Investigations
 Foreign Evidence
 Conferences
 Direct Referrals
 Discontinued Investigations
 Miscellaneous
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An Overview
9.5.1.1 (09-27-2011)
Overview
1. This section focuses on administrative investigations (i.e., investigations
worked outside of the grand jury process). Most administrative investigations
involve Title 26 and tax-related Title 18 violations. Administrative
investigations may be worked whenever a special agent anticipates working
without the cooperation of other agencies.
2. Also discussed in this section are general investigative issues and rules of
evidence applicable to all types of investigations, including grand jury
investigations.
9.5.1.2 (09-27-2011)
Administrative Investigations
1. Administrative investigations may be initiated whenever information
indicating possible violations of tax, money laundering, or bank secrecy laws
is received or developed by the Lead Development Center (LDC) and/or the
Fraud Detection Center (FDC).
2. Administrative investigations are initiated (numbered) as general
investigations (GI), primary investigations (PI), or subject criminal
investigations (SCI). For detailed descriptions of these three types of
investigations (see IRM 9.4.1, Investigation Initiation).
3. The Special Agent in Charge (SAC) or the SAC’s designee should select for
investigation all information items which, after evaluation and screening, are
deemed to warrant further inquiry (see IRM 9.9.1, Employee Criminal
Investigation Management Information System (CIMIS) Responsibilities and
Procedures).
4. A brief summary of the basis for opening the investigation should be prepared
and retained in the administrative file. At the discretion of the SAC, the
summary may be contained in a separate document, such as a memorandum
prepared by the evaluating special agent, or it may be incorporated in an
existing document used in the field office's investigation initiation process.
Document Manager contains a primary evaluation memorandum template for
the investigation summary and referral recommendation.
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5. The automated data processing (ADP) Code 914 must be placed on the
appropriate master file module(s) for all Title 26 and tax-related Title 18
subject criminal investigations. Controls and procedures are discussed in
Criminal Investigation Law Enforcement Manual (LEM) 9.14.4 - Automated
Data Processing Account Controls (on CI Connection in CASE (Communities
Accessing and Sharing Expertise)).
6. All assigned investigations are subject to sufficient investigative inquiry to
support the disposition recommendation in the report, except when surveyed.
9.5.1.2.1 (07-02-2014)
Procedures in Financial Investigations
1. Financial investigations, especially tax investigations, differ from most other
types of criminal investigations in that (with the exception of crimes involving
identity theft) the investigator generally begins with a known person and
attempts to determine whether or not that person has committed a crime. In
other types of criminal investigations, the investigator generally begins with a
known crime and attempts to determine who committed it.
2. The purpose of a special agent's investigation is to obtain facts and evidence
to determine whether the person under investigation has committed a criminal
violation.
3. The special agent should first determine:
A. Which criminal statute or statutes are alleged to have been violated.
B. By whom, when, where, and by what means the offense was committed.
C. The elements of each alleged offense, what evidence must be obtained to
establish the elements, and the probable sources of the evidence.
D. The timing and sequence of key interviews and service of summonses.
Form 6085, Investigative Workplan, should be used to prepare a
workplan.
E. Whether the subject will be contacted for an initial interview.
F. In a Title 26 or tax-related Title 18 investigation, whether the subject's
books and records have been previously examined.
G. What controls are currently in place on the ADP individual master
file/business master file (IMF/BMF) accounts.
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4. The special agent should begin each investigation quickly and complete it as
expeditiously as possible.
5. The initial investigative activity should involve inspecting the subject's books
and records and conducting other related inquiries to assess whether the
investigation has criminal potential. These inquiries should include a review
of the files of all relevant operating divisions –Small Business/Self Employed
(SB/SE), Wage and Investment (W&I), Large Business and International
(LB&I), Tax Exempt & Government Entities (TE/GE), and Criminal
Investigation (CI) – to determine whether there is a pending or previous civil
examination or criminal investigation relating to the subject. Other pertinent
sources of information should be consulted (e.g., Treasury Enforcement
Computer System (TECS), El Paso Intelligence Center (EPIC), Detroit
Computing Center) to determine whether the subject is/was under
investigation by another government agency.
Note:
The EPIC inquiries are limited to narcotics investigations and must be made
by/on behalf of a special agent.
6. The IRS-Criminal Investigation-Check for and Suspend Civil Activity
Notification, Form 14584, is designed to determine any past or current civil
activity regarding the subject/taxpayer and related entities (see the pdf form
on the IRWeb Publishing Services Product Catalog Information page). Civil
activity includes ongoing examinations and field collection activity for years
and types of tax pertinent to the criminal case. The notification will disclose to
the IRS civil functions the initiation of the SCI and applicable TC 914
controls related to the subject. The notification also requests that all civil
activity be suspended. While prior civil actions relating to the taxpayer may
rarely affect a criminal investigation, subsequent contacts with the taxpayer
should be attempted only with the case agent’s knowledge and consent. If the
criminal case is a non-tax investigation, this notification is not necessary. The
Form 14584 should be sent to the Territory Managers for SB/SE ExaminationTechnical Services and SB/SE Collection Advisory-Technical Services. For
field offices requesting acknowledgement of delivery, it is recommended that
the router request a “read and/ or delivery receipt” in the e-mail. In addition to
sending the form to the Territory Managers for (Examination and Collection
Advisory), this notification should also be sent to the following IRS Civil
functions via electronic e-mailbox (refer to the e-mailbox addresses located in
the CI form routing section):
•
•
•
•

Tax Exempt Government Entities (TEGE)
Abusive Transactions & Technical Issues (ATTI-LDC)
Large Business & International (LB&I)
IRS SB/SE Fraud BSA (SB/SE BSA)
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This form does not replace Form 4135 – Criminal Investigation Control
Notice and its separate process. This section only serves to notify the recipient
that CI has requested TC 914 controls on applicable subjects/entities under
investigation. In efforts to provide notification to the appropriate IRS civil
function and receive an accurate and timely response, the SA should answer
the specified notification questions in this section of the form
7. When the services of a cooperating revenue agent are necessary, the SAC
should submit a request to the appropriate operating division Territory
Manager where the subject is located (see subsection 9.5.1.2.1.5 regarding
joint investigations with a cooperating examiner/officer).
8. Investigations should be conducted impartially and thoroughly to obtain all
pertinent information and evidence, including any exculpatory evidence.
9. If the criminal investigation is conducted jointly with a civil operating
division, the special agent should interview the cooperating examiner/officer
to obtain all pertinent facts relating to developments preceding the joint
investigation, such as statements made by the subject in the presence of the
cooperating examiner/officer.
10. If the investigation involves an alleged false or fraudulent return or other
document, the special agent should obtain a statement under oath from the
person who prepared the return or document.
11. When the net worth method of proof is used to show an underreporting of
income, the subject's filing record and copies of available income tax returns
should be obtained for at least five years preceding and all years subsequent to
the first year of the violations. In the event any of these returns are not
available, and if the amount of income reported cannot be determined from
other sources, the operating division Area Director's office should be asked to
provide a list of the amounts of income tax paid (including payments of
estimated taxes). In such cases, the amount of tax paid should be used to
compute the maximum net income that could have appeared on the returns.
Prior reports bearing on the matter should also be examined.
9.5.1.2.1.1 (09-27-2011)
Interview with Subjects of Investigations
1. The special agent must obtain the original return or returns at issue, if any
were filed for the pertinent period, prior to independently interviewing a
subject, the subject’s representative, one of the subject’s present employees or
the subject’s return preparer, and prior to inspecting the subject’s books and
records.
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2. Exceptions to the requirement that original returns, rather than copies, be
obtained may be made in investigations where an examination is extended to
include taxable periods for which the original return is not available and the
examination is based on the subject's retained copy, or where the use of copies
is approved in writing by the SAC.
3. In most administrative Title 26 or tax-related Title 18 investigations, the
subject should be contacted for an initial interview to confront him/her with
the allegations and to identify potential defenses or other weaknesses in the
case before making further investigative contacts. Contact with the subject
should be made within the first 30 days of numbering a subject criminal
investigation. A decision not to contact the subject should be documented in
management's investigation review files. The initial interview of the subject
may take place at the same time as the initial interview with the return
preparer and the accountant.
4. All contacts with the subject or the subject’s representative must be
documented. Special agents should avoid contact with the subject or the
subject’s representative without a witness for the government, preferably
another special agent, present.
5. The special agent should monitor developments that could hinder or terminate
the prosecution, such as the subject’s death or sudden serious illness, his/her
absence from the jurisdiction of the US courts or the contamination of
evidence.
9.5.1.2.1.2 (09-27-2011)
Additional Inspection of Taxpayers Records
1. Title 26 USC §7605(b) provides that no taxpayer may be subjected to
unnecessary examinations or investigations, and only one inspection of a
taxpayer's books of account may be made for each taxable year, unless the
taxpayer requests otherwise or, after investigation, the taxpayer is notified in
writing that an additional inspection is necessary. Pursuant to Delegation
Order 4-7 (formerly DO-57, Rev. 9) authority has been delegated to the
relevant operating division Territory Managers to sign the notice of additional
inspection (Letter 939 (DO)).
2. Once signed by the appropriate operating division Territory Manager, the
notice of additional inspection should be delivered to the subject of an
investigation by the special agent or the cooperating revenue agent or revenue
officer at the time the inspection is begun.
3. In general, the Service will not reopen any case closed after examination
unless information is developed that indicates fraud, malfeasance, collusion,
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concealment, or misrepresentation of a material fact (see Policy Statement 4–3
in IRM 1.2.13).
4. Form 4505, Reopening Memorandum, should be used when requesting
authority to reopen a case. Form 4505 is usually prepared by the examiner;
however, situations may arise in which a special agent may be a co-initiator.
The SAC may be listed in the routing block entitled “Other” on Form 4505.
The special agent and the cooperating examiner/officer should jointly prepare
one Form 886–A, Explanation of Items, to provide a narrative justification for
the request.
5. Title 26 USC §4423 specifically excludes wagering tax investigations from
the provisions of 26 USC §7605(b). It provides that the books of account of
any person liable for taxes on wagering may be examined and inspected as
frequently as necessary for the enforcement of the wagering tax provisions.
*****
9.5.1.2.1.5 (09-22-2015)
Joint Investigations with Small Business/Self Employed, Large Business and
International, Tax Exempt/Government Entities, or Wage & Investment
1. A joint investigation is one conducted by CI together with SB/SE, LB&I, TE/GE,
or W&I investigations involving alleged tax evasion, willful failure to file a return
and willful failure to pay a tax are usually investigated jointly with a civil
operating division (see IRM 25.1.4, Joint Investigation).
2. Use Form 6544, Request for Cooperating Examiner, to request a cooperating
officer in joint investigations.
3. In a joint investigation, the special agent is responsible for:
A. the timing and priority of investigative actions
B. developing evidence pertaining to the criminal features of the
investigation
C. preparing and issuing summonses
D. obtaining original tax returns for all open periods and entities under
investigation
E. making copies of the original returns, certifying they are correct, and
providing them to the cooperating examiner/officer within 30 days after
initiating a joint investigation or receiving the original returns, whichever
is later
F. choosing the method for computing tax for criminal purposes
G. establishing appropriate controls on tax returns (see LEM 9.14.4 in CASE)
4. In a joint investigation, the cooperating examiner/officer is responsible for the
examination and collection features of the investigation and for taking any
necessary actions to protect the government’s interests with respect to the
statutory period of assessment.
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5. The Supervisory Special Agent (SSA) and the Civil Business Operating Division
(BOD) manager of the cooperating agent should exercise sufficient control and
follow-up to ensure the prompt completion of the investigation. The SSA initiates
the four-way conference, however, this does not limit the Civil Business
Operating Division managers from requesting a four-way conference at the
required time. Mandatory quarterly conferences (four-way) must be conducted for
all joint criminal investigations. Four-way conferences are also required for all
accepted criminal referrals (administrative and grand jury) in which a compliance
employee is not asked to participate (non-joint investigations). In this scenario,
the mandatory four-way conferences are designed to inform the referring Civil
BOD’s function of the investigation’s status at significant milestones. A
significant milestone would include examples of the following: the SA writing the
SAR, discontinuing the case, the case being forwarded to DOJ for prosecution
recommendation, referred to the USAO, case is going to trial, etc.). Joint quarterly
four-way meetings must be conducted for both administrative and grand jury
investigations, unless waived by both operating divisions. Form 6084, Quarterly
Joint Workplan and Conference Memorandum, must be completed to document
the meetings. At the meetings, the participants should review the status of the
investigation and determine which actions should be taken by the cooperating
agent and the SA during the next quarter. The four-way conference must be
attended by the SSA, SA, the Civil BOD’s group manager and the cooperating
agent. The Fraud Technical Advisor (FTA) may also attend, when necessary.
6. If CI learns of an investigation within another operating division that is related to
an active criminal investigation, CI must inform the appropriate operating
division Territory Manager so that the related investigations may be coordinated
to prevent actions that could prejudice the criminal investigation.
7. Area Counsel, Criminal Tax (CT) is responsible for reviewing any proposed civil
actions in a joint investigation. Criminal Tax should discuss the proposed civil
action with the appropriate operating division’s counsel.
8. If the SAC believes a proposed civil action might imperil the criminal
investigation, the SAC should notify the appropriate operating division Territory
Manager. If the Territory Manager disagrees, he/she may ask the SAC to
reconsider and may seek further review by the Area Director of the appropriate
operating division and the Director, Field Operations. If the parties fail to reach an
agreement, the matter should be referred by the SAC to the Chief, CI. The Chief,
CI, will consult with his or her counterpart in the other operating division and
make a recommendation as to the proposed civil action.
9. If the special agent believes a joint investigation should be expanded to include a
return that was filed six or more years ago, he/she should submit a brief statement
of the reasons for this expansion to the SAC, who will decide whether to expand
the investigation.
10. Policy Statement 4-26 (formally P-4-84) requires balancing the civil and criminal
aspects of investigations to maximize civil enforcement without imperiling the
criminal prosecution (see IRM 1.2.13, Policy Statements for the Examining
Process). If it is determined that the civil statute will be allowed to expire in order
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to protect the criminal investigation, the special agent and the cooperating
examiner/officer should prepare a “Balancing Memorandum”. This memorandum
must be signed by the investigating agent, the SSA, the cooperating
examiner/officer and his or her manager and the Territory Manager, and then
forwarded to the SAC. The proposal to allow the civil statute to expire should also
be reviewed by Area Counsel, CT. The Joint Investigation manual, IRM 25.1.4,
contains additional information regarding the protection of civil statutes of
limitations during a criminal investigation.
*****
9.5.1.2.1.5.1.1 (09-27-2011)
Requests for Statue Extensions and Statutory Notices of Deficiency
1. In some cases, the special agent may decide that a request for the subject’s
consent to extend the civil statute of limitations is warranted. Such a request
must be approved by the SSA and the SAC, and it should be made by the
special agent who has actual custody of the return.
2. In joint investigations, the cooperating examiner/officer should timely advise
CI of any proposal to solicit consents to extend the statutory period for
assessment. Unless CI requests otherwise, the cooperating examiner/officer
should attempt to obtain the consent within 10 workdays following
notification of CI. If the SAC and the operating division Territory Manager
cannot reach an agreement with respect to the request for consent, the
Director, Field Operations and the Area Director of the appropriate operating
division will decide whether the consent should be solicited. If agreement is
still not achieved, the matter should be elevated to the operating division
commissioner level and to the Chief, CI, for resolution.
3. If issuance of a statutory notice of deficiency would imperil the success of a
criminal investigation or prosecution, a statutory notice will generally not be
issued.
Note:
If a statutory notice is issued and the taxpayer petitions the US Tax Court, the
government may be required to reveal evidence to the taxpayer, either in its
answers to the taxpayer’s motions or at the civil trial, prior to the conclusion
of the criminal investigation.
4. If the operating division Territory Manager and the SAC authorize the
operating division to issue a statutory notice in a pending criminal
investigation, the authorization should provide that collection activity be
suspended following the assessment of the deficiency and issuance of the first
notice. If the account is not paid after the first notice, the Taxpayer Delinquent
Account (TDA) will be issued but will be held by the office branch in inactive
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status until the tax is paid or CI notifies the operating division to proceed with
collection activity.
*****
9.5.1.3.3 (09-27-2011)
Dealing with Powers of Attorney
1. Title 26 USC §7521(c) generally provides that the IRS may not require a
taxpayer to accompany his or her representative to an interview, if the
taxpayer has executed a valid power of attorney. However, 26 USC §7521(d)
provides that this rule does not apply to criminal investigations.
2. Despite the exemption provided by 26 USC §7521(d), it is CI’s policy to
honor powers of attorney so long as doing so would not hinder an
investigation.
Note:
When conducting a grand jury investigation, the special agent should request
guidance on this issue from the government attorney assigned to the
investigation.
3. In certain cases, CI may determine that honoring a power of attorney would
delay or hinder an investigation. For example, a special agent may have been
unable to contact a representative despite numerous attempts. In such
instances, the special agent may request permission from the SSA, to notify
the subject directly that the agent believes the representative is responsible for
unreasonable delay or hindrance of the investigation (see 26 USC §7521(c)).
If the SSA grants permission, the investigative file should contain
documentation reflecting the fact that permission was given and the facts that
led to this decision.
4. Even if the subject is notified directly that the agent believes the
representative is hindering the investigation, the IRS must continue to notify
the representative of any proposed future contacts with the taxpayer, provide
the representative with copies of notices, etc., and/or recognize the
representative if the representative makes an appearance.
5. Whenever correspondence is received from a taxpayer or representative in a
tax investigation, and the reply or a copy thereof cannot be directed to the
representative as requested because the above-described Conference and
Practice Requirements have not been satisfied, the reply should be directed to
the taxpayer, and the representative should be advised.
6. If the IRS has received a valid power of attorney or other appropriate
authorization requesting that taxpayer correspondence related to a particular
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CI matter be addressed or directed to a designated attorney or CPA
representing the taxpayer, the following guidelines should be followed:
A. Except as provided in (b) below, the correspondence should
addressed or directed to the authorized representative. A copy of
correspondence should also be furnished to the taxpayer, unless
taxpayer has specifically requested in writing that no copy
furnished.

be
the
the
be

B. If a particular notice or other document is required by statute or
regulation to be furnished directly to the taxpayer, the original should
be directed to the taxpayer and a copy should be furnished to the
authorized representative.
*****

USAM 6-4.110 – I RS Adm inistrative I nvestigations
[updated September 2007]
The special agents of IRS Criminal Investigation conduct the administrative
investigations into allegations of criminal violations arising under the internal revenue
laws and related provisions of Title 18, U.S.C. (e.g., 18 U.S.C. §§ 286, 287, 371, 1341).
See Tax Resource Manual 5 and 6.
After an administrative investigation is completed, the special agent must prepare
a special agent's report (SAR), together with exhibits, in order to recommend that the
Government prosecute the matter. The SAR contains a detailed account of the
investigation and the special agent's recommendations, and is reviewed by both the
special agent's supervisors and the Chief Counsel, Criminal Tax Division (CT). CT then
prepares a Criminal Enforcement Memorandum (CEM) that discusses the nature of the
crime(s) for which the agent recommends prosecution, the evidence relied upon to prove
the crime(s), technical or legal issues, anticipated difficulties in prosecution, and the
special agent's specific recommendation. Thereafter, if CI concludes that the Government
should prosecute the matter, the CI Special Agent-in-Charge (SAC) refers the matter to
the Tax Division or, in some cases, the United States Attorney. See USAM 6-4.243.
When the IRS directly refers a matter to the United States Attorney, it simultaneously
forwards a copy of the transmittal letter to the Tax Division.
During an administrative investigation of a criminal tax case, the IRS may refer
the case directly and simultaneously to both the United States Attorney and the Tax
Division for an expedited guilty plea, if only legal source income is involved (i.e., neither
narcotics nor organized crime), and the taxpayer's counsel states that the taxpayer wishes
to enter such a guilty plea. The plea must be consistent with the Tax Division's major
count policy. See Tax Resource Manual 7.
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When the IRS refers a criminal matter to the Department of Justice, it may share
returns or return information with the Department of Justice (see 26 U.S.C. § 6103(h)(2)).
Once a criminal referral is made, the IRS, including CI, may not issue or commence an
action to enforce an administrative summons with respect to the taxpayer for the same tax
and the same taxable period. See 26 U.S.C. § 7602(d), Tax Resource Manual 8.
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Investigative Techniques
 Requests for Information from Government Entities
 Interviews
 Surveillance and Non-consensual Monitoring
 Consensual Monitoring
 Undercover Operations
 Search Warrants
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Interviews
IRM Provisions
9.4.5.1 (07-06-2015)
Overview
1. This section covers the definition of, purpose for, and authority to conduct
interviews. The section also discusses preparing for and observing the rights of
witnesses and prospective defendants during an interview.
9.4.5.2 (02-01-2005)
Definitions
1. An interview is a meeting between two or more persons for the purpose of
obtaining information. Interviews usually involve a formal consultation or
interrogation for the purpose of resolving or exploring issues.
2. An interrogation is an interview in which a person is questioned to obtain
information.
3. A conference is an exchange of views. Often a conference includes an
interrogation to obtain details of a person's views and contentions.
9.4.5.3 (05-15-2008)
Purpose
1. Interviews are used to obtain leads, develop information and secure evidence. The
testimony of witnesses and the confessions or admissions of alleged violators are
major factors in resolving tax investigations.
2. During most judicial proceedings evidence is presented through the testimony of
witnesses. Therefore, it is the special agent's duty to timely interview the subject
and witnesses connected with the investigation and to accurately document their
statements.
9.4.5.4 (05-15-2008)
Authority
1. Title 26 USC §7602-Authorizes the Secretary or his/her delegate to examine
books and records and to take testimony under oath.
2. Delegation Order No 4 (to be renumbered as Delegation Order 25-1) authorizes a
special agent to issue and serve summonses, examine books and records, question
witnesses and take testimony under oath.
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3. The Special Agent in Charge (SAC), in assigning an investigation originating
from a source other than a referral from other operating divisions, may authorize a
special agent to interview the subject, the subject's representative, the subject's
present employees and/or to inspect the subject's books and records. The SAC
may authorize a special agent to make these inquiries independently or request the
cooperation of a revenue agent or revenue officer, as appropriate, to assist in
making the inquiries. When the services of a cooperating agent are necessary, the
SAC will forward a request to the appropriate operating division. The other
operating divisions will assign an employee for the purpose requested within 30
days.
4. A further discussion of a special agent's authority is contained in IRM 25.5.4,
Summons - Examination of Books and Witnesses.
9.4.5.5 (02-01-2005)
Preparation and Planning
1. Since there may only be one opportunity to interview the subject or witness,
thorough preparation and planning of the initial interview is necessary to ensure
that the maximum amount of information is obtained.
9.4.5.5.1 (02-01-2005)
Preparation
1. Prior to the interview of any subject or witness, the interviewer should take the
following steps:
A.
B.
C.
D.
E.

Determine the purpose for questioning the person.
Prepare an outline with sufficient detail to obtain the desired information.
Review all available information.
Organize the interview file.
Obtain the original tax returns if the interview involves the subject, the
subject's representative, the preparer of the return, the subject's present
employees, or if inspecting the taxpayer's books and records.

Note: The original income tax return may only be shown to the subject, the
subject’s representative or the preparer of the return (see IRM 9.3.1, Disclosure).
9.4.5.5.1.1 (03-14-2002)
Determine the Interview's Purpose
1. In planning for an interview, the special agent needs to determine the purpose for
questioning the subject or witness. Each interview will have specific goals unique
to the subject or witness being interviewed.
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9.4.5.5.1.2 (02-01-2005)
Prepare Outline
1. The amount of detail in the outline will vary depending upon the experience of the
special agent and the complexity of the investigation. The outline should contain
only information that is relevant and material. Extraneous matter should be
excluded because it may be confusing and could adversely affect the end result.
Important topics should be highlighted or underscored and related topics should
be listed in their proper sequence. A portion of a suggested outline is shown in
Exhibit 9.4.5-1, Suggested Outline for Questioning Person Who Prepared
Returns, If Other Than Subject. Specific questions should be kept to a minimum,
since they tend to reduce the flexibility of the questioner. In addition to the topics
to be discussed, the outline should include the following, if applicable:
A. identification of the subject/witness
B. information to be given to the subject/witness about his/her constitutional
rights
C. administration of the oath
D. purpose of the interview
E. questions showing that the subject/witness was not threatened or
intimidated in any manner, and that statements were made freely and
voluntarily without duress or any promises whatsoever
9.4.5.5.1.3 (05-15-2008)
Review Available Information
1. Prior to any interview, the special agent should review all the information and
data gathered relating to the investigation with an eye to those issues that need to
be developed through testimony such as admissions made by the subject or
documents or objects to be identified by a witness.
9.4.5.5.1.4 (02-01-2005)
Organize Interview File
1. The interview file should contain only data or information arranged in the order it
is to be discussed or covered in the interview. The less data the special agent has
to consider during the interview, the easier it is to vary the line of questioning.
Delays in questioning caused by searching for a document in a voluminous file
can be distracting and cause confusion. While the files should contain sufficient
data to cover all the matters under discussion, they should not become unwieldy.
*****
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9.4.5.6.2 (02-01-2005)
Follow Up
1. The special agent should follow up on every pertinent lead and every incomplete
answer. Questioning should continue until all reasonably expected information is
obtained from the witness. Incomplete answers have little or no value.
2. The following suggestions will help the special agent follow up on potential leads
and obtain answers that are complete and accurate:
A. use short questions confined to one topic that can be clearly and easily
understood
B. ask questions requiring narrative answers; whenever possible avoid asking
questions that only require a yes/no answer
C. avoid questions that suggest part of the answer, i.e., leading questions
D. ask witnesses for the factual basis for answers provided
E. be alert to prevent the witness from aimlessly wandering; when possible,
require a direct response
F. keep the witness focused on questions asked; do not allow the witness to
confuse issues and leave questions unanswered
G. concentrate more on the answers given by the witness than on formulating
the next question to be asked
H. have a clear understanding of each answer and eliminate any confusion
before proceeding to the next question
I. when all important points have been resolved, terminate the interview; if
possible, leave the door open for further meetings with witness
9.4.5.6.3 (02-01-2005)
Basic Questions
1. The special agent should address the following basic questions:
A. Who? - Complete identification should be made of all persons referred to
during the interview. This includes the following identification factors:
description, address, any known aliases, doing business as, trading as, also
known as, citizenship, reputation, and known associates. If the person
cannot be identified by name, a physical description should be requested
and should include the following: age, height, weight, color of eyes, hair,
skin, description of build, clothing, unusual markings, scars and mental or
physical defects. Questions should also cover any aids worn by the
individual, such as glasses, hearing aid, dentures, wig or toupee, cane,
braces, or other items.
B. What? - Obtain complete details as to what happened. Questions should
relate to events, methods, and systems. Trace the event from its inception
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to its ultimate termination to develop the answer completely. For example,
a sale starts with a customer placing an order, either orally or in writing,
and terminates when the payment is ultimately placed in some depository.
Every detail concerning what happened to the sale and what happened to
every book, record, document, or person connected with it should be
determined.
C. Where? - Obtain complete details regarding the location of books, records,
assets, bank and brokerage accounts, witnesses, clients, customers, safe
deposit boxes, safes, etc. A description of the location should include the
general area, as well as the identification of the person who has custody
and control of the item. A complete description of the place should include
the size, shape, color, and location.
D. When? - The time can be established by direct questioning, by relating the
incident to some known event, or by associating the event to some person,
place, or thing.
E. How? - Obtain complete details about how the event occurred or how the
operation was conducted. How did the subject acquire knowledge? Was it
through seeing, hearing, feeling, smelling, or the performance of his/her
duties? How were transactions recorded: written, typed, matching entries,
other?
F. Why? - Determine the motive for an action by questioning the witness
about his/her behavior. Find out what and who caused the witness to act.
Ask how he/she was motivated to act. Special consideration should be
given to these questions since they may be important in the development
of intent items, especially when relating to or reflecting an evil purpose.
*****
9.4.5.6.4.1 (02-01-2005)
Role of Subject
1. The subject's role is to answer questions and provide any explanations as
appropriate. The special agent will encourage the subject to tell his/her side of the
investigation. Under the Fifth Amendment to the Constitution the subject has the
right to refuse to answer any question that he/she feels may incriminate him/her.
This constitutionally protected right can only be invoked by the subject.
2. The subject of the investigation should be interviewed expeditiously after the
initiation of the criminal investigation. The reason for delaying the initial
interview of the subject will be documented in the investigative file.
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*****

9.4.5.6.4.2 05-15-2008)
Role of Witness
1. The witness must comply with every legal and reasonable request made by the
special agent. The witness, however, has a right to refuse the request if, by
answering the question, the information would tend to incriminate him/her. This
right cannot be invoked on the grounds that the information will incriminate
someone else (see IRM 9.4.5, Interviews).
*****
9.4.5.7.4 (05-15-2008)
Memorandum of Interview
1. A memorandum of interview is an informal note or document containing
information that the person desires to memorialize. It is a record of what occurred
at the interview. A final typed memorandum of interview should be prepared
without undue delay and include the following:
A. the interviews date, time, place, and roster of persons present, as well as
what transpired
B. manner in which the special agent identified himself/herself
C. whether the witness was advised of his/her constitutional rights during the
interview
D. testimony, evidence, and leads obtained during the interview
E. signatures of the special agents who were present at the interview, and the
date the memorandum was signed
F. the actual date of the memorandum's preparation placed at the bottom of
the memorandum
2. The memorandum should report the information developed during the interview
and be free of opinions, conclusions, and extraneous material.
*****
9.4.5.8 (05-15-2008)
Right to Record Interview
1. An interrogation or conference may be recorded only by a stenographer who is an
employee of the IRS. This rule may be waived by the special agent's SSA. At the
request of the IRS or witness, which includes a subject, the SSA may authorize
the use of a stenographer employed by a US Attorney, a court reporter of the US
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district court, a reporter licensed or certified by any state as a court reporter or to
take depositions for use in a US district court. The use of this procedure may be
permitted under 26 USC §6103(c), subject waiver, or under 26 USC §6103(k)(6)
where a disclosure is necessary for investigative purposes. If no stenographer is
readily available, mechanical or electronic recording devices may be used to
record statements by advising the witness, in advance, of the use of the device
(implied consent). If the witness objects, the interrogator will refrain from
mechanically or electronically recording the statement. If the witness elects to
mechanically or electronically record the conversation, the IRS will make its own
recording.
2. A witness or subject will be permitted to hire a qualified reporter as described
above to be present at his/her expense to transcribe testimony, provided that the
IRS can secure a copy of the transcript at its expense or record the testimony
using a mechanical or electronic recording device or its own stenographer or
reporter. However, the IRS retains the right to refuse to permit verbatim recording
by a non-IRS reporter or stenographer on the grounds that disclosure would
seriously impair Federal tax administration. See IRM 11.3, Disclosure of Official
Information and IRM 1.2.49, Delegation of Authority for Communications,
Liaison, and Disclosure Activities and (see Delegation Order No. 11-2 (Formerly
156 (Rev.17)).
*****
9.4.5.10.3 (05-15-2008)
Persons Entitled to Copies
1. Upon request, a copy of an affidavit or transcript of a question and answer
statement will be promptly furnished to a witness except when it is determined by
the SAC that its release should be delayed until such time as it will not interfere
with the development or successful prosecution of an investigation (see 26 CFR
601.107 (b)(1)). A memorandum of interview does not have to be provided to the
witness. For purposes of this section the subject of the investigation is considered
a witness.
9.4.5.10.4 (05-15-2008)
Subsequent Use by Special Agent
1. The record of interview is generally not admissible as evidence at the trial, but
may be used to refresh the memory of a witness or to discourage a witness from
changing his/her testimony. It may also be used to impeach a witness on the stand
when his/her previous statements are inconsistent with his/her testimony, or to
furnish a basis for prosecution of a witness who testifies falsely at the trial. If the
statement constitutes a confession or an admission against interest, the pertinent
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parts may be used as such in evidence at the trial. The record may also serve as a
valuable source of information for subsequent interviews.
9.4.5.11 (05-15-2008)
Rights of Witnesses and Prospective Defendants During Interview

1. All persons called as witnesses, whether prospective defendants or otherwise,
whether natural persons or corporate entities, and whether they appear as
witnesses in response to subpoenas, Commissioner's summonses, or simple
requests to appear for interview, have rights and obligations defined by the US
Constitution, statutes, and court decisions.
2. A potential conflict of interest situation may arise where there is dual
representation; that is, where a summoned third-party witness is represented by an
attorney, certified public accountant, or other person who also represents the
subject or another interested party.
9.4.5.11.1 (02-01-2005)
Right to Advice of Counsel

1. A witness in a criminal investigation has the right to be accompanied, represented,
and advised by counsel (see CFR 601.107(b)(1)). The witness should be informed
of this right if an inquiry is made regarding it. Subject's counsel, however, should
not be permitted to control or censor the replies of the witnesses nor attempt to
interfere with the examination or impede or delay the progress of the interview,
interrogation, or conference.
9.4.5.11.2 (02-01-2005)
Constitutional Rights

1. Principles relating to constitutional rights shall be adhered to during the interview,
interrogation, or conference with a person who may be a possible defendant in a
criminal trial.
2. Constitutional protections are provided by the Fourth, Fifth, and Sixth
Amendments.
A. Fourth Amendment - The Fourth Amendment provides that " The right of
the people to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures, shall not be violated, and no
Warrants shall issue, but upon probable cause, supported by Oath or
affirmation, and particularly describing the place to be searched, and the
persons or things to be searched."
B. Fifth Amendment - The Fifth Amendment provides, in part, that " No
person shall be compelled in any criminal case to be a witness against
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himself, nor be deprived of life, liberty, or property, without due process
of law."
C. Sixth Amendment - The Sixth Amendment provides, in part that " In all
criminal prosecutions, the accused shall enjoy the right to have the
assistance of counsel for his defense."
3. Violations of Rights - The courts have long held that if an officer of the United
States obtains evidence, a statement, or a confession of a crime from a natural
person in violation of the above constitutional rights, such evidence, statement, or
confession shall not be admitted as evidence against such person.
9.4.5.11.3 (02-01-2005)
Duty to Inform Individual of Constitutional Rights

1. Special agents must abide by any related memoranda directives that apply to
advising individuals of their constitutional rights during non-custodial and
custodial interviews.
9.4.5.11.3.1 (05-15-2008)
Informing of Constitutional Rights in Non-Custodial Interviews

1. The special agent will advise the individual of his/her constitutional rights during
non-custodial interviews when the individual is a subject of an investigation, a
corporate officer or employee who appears to be implicated in an alleged
wrongdoing involving a corporation under investigation, or when a witness'
statement would incriminate the witness.
2. The special agent will not use language that could be interpreted as a promise of
immunity or settlement of the subject's investigation, or that might be viewed as
intimidation or a threat in order to secure the subject's confession.
3. To defend against an attack on the admissibility of any statement or documentary
evidence furnished by a subject under investigation, the special agent will always
inform the subject of his/her constitutional rights at the beginning of a formal
question and answer interview, even if the subject had previously been advised.
4. Failure to give subjects the constitutional warnings prescribed by Internal
Revenue Service procedures has resulted in the exclusion of evidence obtained
from the subjects. See US v. Leahey and US v. Heffner.
*****
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9.4.5.11.3.2 (02-01-2005)
Informing of Constitutional Rights in Custodial Interrogations

1. The Supreme Court has held that when an individual is taken into custody or
otherwise deprived of freedom by the authorities, the individual must be advised
of the following rights prior to any questioning:
A. the right to remain silent
B. that anything the individual says can and will be used against him/her in a
court of law
C. the right to consult an attorney, and if they cannot afford an attorney, one
will be appointed prior to any questioning, if desired
2. Opportunities to exercise the above rights must be afforded throughout the
interrogation. After such warnings have been given and such opportunity afforded
to him/her, the individual may knowingly and intelligently waive these rights and
agree to make a statement. But unless such warnings and waiver are shown by the
prosecution at trial, no evidence obtained as a result of an interrogation may be
used against the individual.
*****
9.4.5.11.3.2.2 (05-15-2008)
Waiver of Constitutional Rights

1. The privilege against self-incrimination must be specifically claimed, or it will be
considered to have been waived, see Lisansky v. US. In Nicola v. US, a taxpayer
permitted a revenue agent to examine his books and records. The taxpayer was
indicted for income tax evasion and invoked his Fifth Amendment rights for the
first time at the trial by objecting to the revenue agent's testimony concerning his
findings. The court considered the issue whether the taxpayer had waived his
Fifth Amendment privilege since he had not refused to supply the requested
information. The court first noted that the Fifth Amendment privilege is for the
benefit of the witness and unless specifically invoked is deemed to be waived.
The court ruled that it was necessary for him to claim immunity before the
government agent and refuse to produce his books. After the government had
possession of the information with his consent, it was too late for him to then
claim constitutional immunity.
2. Subjects who make verbal statements or give testimony to special agents during
an investigation or at a US Tax Court trial, may still rely upon their constitutional
protections and refuse to testify at trial of their indictment for tax evasion.
However, any statements made by the subject to anyone may be used against
them if acquired legally and not subject to privilege.
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3. If a witness has testified at a trial and voluntarily revealed incriminating facts,
he/she cannot in the same proceeding avoid disclosure of the details. However,
waiver of constitutional rights will not be assumed lightly, and no specific
language is required in asserting them. In the language of the Quinn decision, a
claim of privilege does not require any special combination of words; a witness
need not have the skill of a lawyer to invoke the protection of the Fifth
Amendment. Consequently, no ritualistic formula is necessary to invoke the
privilege. See Quinn v. US.
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Administrative Requests for Immunity
IRM Provisions
9.4.5.12.1 (02-01-2005)
Immunity- Authority and Tax Division Policy
1. With the approval of the Attorney General or delegate, the Secretary of the
Treasury is authorized to issue orders compelling testimony in agency
proceedings pursuant to 18 United States Code (USC) §6002 and 18 USC §6004.
By Treasury Department Order No. 150-19, the Secretary of the Treasury
delegated this authority to the Commissioner of Internal Revenue who redelegated the authority to the Deputy Commissioner, the Chief, CI, and the
Treasury Inspector General Tax Administration (TIGTA) (see Delegation Order
9-3, Formerly No. 169 (Rev.1)).
2. An agency proceeding, as defined by 18 USC §6001, is a proceeding before an
agency authorized to issue subpoenas and to take testimony or receive other
information from witnesses under oath.
3. In a proceeding where the IRS is authorized to issue a summons, the designated
officials of the IRS may issue, with the approval of the Attorney General or
delegate, an order compelling individuals to give testimony or to produce
information which they had refused to give or produce on the basis of the right
against self-incrimination. An order may be issued if in the judgment of the
designated officials:
A. the testimony or other information from such individual may be necessary
for the public interest, and
B. such individual has refused to testify or provide other information on the
basis of the right against self-incrimination
4. The Assistant Attorney General, Tax Division, has set forth the policies of the
Department of Justice (DOJ) regarding the review and approval of requests under
18 USC §6004 for authorization to issue orders compelling testimony and the
production of other information in IRS proceedings.
5. Testimony or other information compelled under the order and information
directly or indirectly derived from such testimony or other information, may not
be used against the witness in any criminal investigation, except a prosecution for
perjury, giving a false statement, or otherwise failing to comply with the order.
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38.1.2.1 (10-03-2007)
Statutory Use Immunity
1. Title II of the Organized Criminal Control Act of 1970 enacted a broad witness
immunity statute applicable to judicial, agency, and Congressional proceedings
and repealed all conflicting immunity statutes. The constitutionality of these
witness immunity provisions was upheld by the Supreme Court, which found that
the use immunity granted was coextensive with the Fifth Amendment privilege
against self-incrimination. The statute only requires the confirmation of use
immunity. It does not require transactional immunity.
2. Use immunity, as defined in 18 U.S.C. § 6002, provides immunity from the use of
the compelled testimony and evidence derived directly or indirectly therefrom.
3. Testimony or other information compelled under this order, and information
directly or indirectly derived therefrom, may not be used against the witness in
any criminal proceeding, except a prosecution for perjury, giving a false
statement, or otherwise failing to comply with the order.
4. Under transactional immunity, a witness is immunized from prosecution for the
crime about which he/she is testifying.
5. Immunity may be provided by a court, by an agency, or by Congress.
A. Judicial Immunity. When an individual is called to testify or provide other
information at any proceeding before or ancillary to a court (including the
United States Tax Court) or a grand jury, the district court, upon the
request of the US Attorney, may immunize the individual and require
him/her to testify or provide other information. See 18 U.S.C. § 6003.
B. Administrative Immunity. When an individual is called to testify or
provide other information at an agency proceeding, the agency may, with
the approval of the Attorney General, issue an order compelling the
individual to testify or provide other information. See 18 U.S.C. § 6004.
C. Congressional Immunity. An individual called to testify or provide other
information before either House of Congress can also be immunized. See
18 U.S.C. § 6005.
38.1.2.2 (08-11-2004)
Procedures Regarding Judicial Immunity
1. Judicial immunity is formally granted by a United States district court upon the
application of a US Attorney. An application for judicial immunity must be
authorized by the Attorney General or his/her delegate. See 18 U.S.C. § 6003 (b).
Should an immunity question arise in the context of a Tax Court proceeding, the
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Criminal Tax attorney should contact the office of the Associate Chief Counsel
(Procedure & Administration).
38.1.2.3 (08-11-2004)
Procedures Regarding Administrative Immunity
1. An agency proceeding, as defined in 18 U.S.C. § 6001, is a proceeding before an
agency with respect to which it is authorized to issue subpoenas and to take
testimony or receive other information from witness under oath.
2. For our purposes, the issuance of a summons starts our agency proceeding.
3. With the approval of the Attorney General or his/her delegate, the Secretary of the
Treasury is authorized to issue orders compelling testimony in agency
proceedings pursuant to 18 U.S.C. §§ 6002 and 6004. By Treasury Department
Order No. 150-88, dated November 29, 1977, the Secretary of the Treasury
delegated this authority to the Commissioner of Internal Revenue who in turn
delegated the authority to the Deputy Commissioner and the Chief, Criminal
Investigation (See Delegation Order No. 169, as revised). Under this statute, only
the Attorney General (or delegate) is authorized to issue compulsion orders.
4. A request should consist of a Form 6186, Request for Authorization to Issue a
Compulsion Order (Witness Identification Sheet),
http://publish.no.irs.gov/getpdf.cgi?catnum=43159, and a memorandum
containing the following:
1. A brief summary of the background of the investigation, the relevant
criminal violations, and years under investigation, including attempts to
obtain evidence from other sources that the witness is expected to provide
and the reasons that this information cannot be obtained from those other
sources
2. A statement as to whether the witness is related, either by blood or
marriage, to the subject of the investigation
3. A summary of the witness’s role
4. A description of the circumstances surrounding the witness’s invocation of
the Fifth Amendment privilege and in what capacity he/she claimed the
privilege
5. A summary of the witness’s expected testimony
6. Any indication as to whether the witness can exculpate the subject
7. A summary of known criminal activity; and the name and address of the
witness’s attorney
8. The basis for the special agent’s conclusion that the witness will cooperate
and testify truthfully if compelled to
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9. A statement as to whether assurances or agreements have been made to the
witness by any Government representative that may have an effect on this
matter
10. A list of any electronic surveillance involved in the investigation with a
summary attached
5. Should the Chief, Criminal Investigation agree that a request for authorization to
compel testimony is appropriate, the original and two copies of the request will be
forwarded to the Associate Chief Counsel (CT), for review of the propriety and
legal sufficiency of the request and for preparation of a compulsion order to
accompany the request.
6. The Associate Chief Counsel (CT) will review and evaluate the propriety and
legal sufficiency of the request.
A. If the request is determined to be proper and legally sufficient, the
Associate Chief Counsel (CT) shall prepare a proposed compulsion order
for each witness and transmit them, along with an original and one copy of
the request, to the Chief, Criminal Investigation. See Exhibit 38.3.1-2,
Compulsion Order, http://publish.no.irs.gov/getpdf.cgi?catnum=39139.
B. The original request with all supporting exhibits and copies of all
proposed compulsion orders will then be transmitted to the Assistant
Attorney General, Tax Division, Department of Justice, Attention: Chief,
[REGION] Criminal Enforcement Section.
C. If the request is determined not to be proper and/or not legally sufficient,
the Associate Chief Counsel (Criminal Tax) will advise the Chief,
Criminal Investigation.
*****
9.4.5.12.3 (02-01-2005)
Summons Procedure Prior To Requesting A Compulsion Order
1. During an investigation, any party interviewed who believes that his/her
testimony would be incriminating may invoke his/her rights under the Fifth
Amendment.
2. If the witness is a subject of the investigation, or if during the course of an
interview the special agent determines that the witness may be a potential subject
of the investigation, the special agent should advise the witness of his/her
constitutional rights. The special agent should ask the witness if he/she understand
his/her rights. However, the special agent should not ask the witness if he/she
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wishes to assert his/her Fifth Amendment privilege. This claim should be initiated
by the witness.
3. Each witness for whom a compulsion order is to be requested must be served with
a summons issued by a special agent under 26 USC §7602, and in accord with
current case law governing the use of these summonses. Where applicable, the
provisions of 26 USC §7609 will be followed.

9.4.5.12.3.1 (02-01-2005)
Compulsion Order Requests When Summons is Issued and a Fifth Amendment
Claim Is Offered During an Interview
1. Once a witness has been summoned, has appeared and invoked the Fifth
Amendment right against self-incrimination in response to specific questions
posed by the special agent, then;
A. The return date of the summons may be continued until authorization to
issue a compulsion order has been sought and granted.
B. The witness should be advised that the proceedings under the "initial"
summons have been adjourned and the witness' reappearance will be
scheduled. In this regard, the special agent should keep in mind that, in
addition to the time needed to consider such application within the IRS, a
minimum of one month from the date of receipt of the request by DOJ will
be needed to obtain an authorization from the Tax Division.
C. When the issuance of the compulsion order has been approved, the witness
can be directed to reappear and compliance with the summons will then be
directed by issuance of an order pursuant to 18 USC §6004.
D. Except in unusual circumstances, a new summons is not necessary to
request the witness' reappearance after a compulsion order has been
authorized. However, if the special agent does not properly adjourn the
hearing, a new summons may need to be issued.
E. In the event a witness fails to appear or otherwise comply once the order is
approved, compliance should be sought pursuant to a summons
enforcement action.
*****

ABA 34th Annual National Institute on Criminal Tax Fraud
ABA 7th Annual National Institute on Tax Controversy

Page 151 of 406

December 6, 2017
Criminal Tax Workshop (The Basics)

9.4.5.12.3.4 (05-15-2008)
Summons Enforcement Procedures Prior To Requesting a Compulsion Order
1. A summons enforcement action is needed to direct a witness to appear and
respond to specific questions posed by the special agent, before requesting an
order pursuant to 18 USC §6004, when one of the following situations occur:
A. The witness fails to appear pursuant to the initial summons.
B. The witness challenges the initial summons on grounds other than the
Fifth Amendment.
C. The witness is a third-party record-keeper, and the subject files a petition
to quash the summons pursuant to 26 USC §7609.
D. The witness otherwise refuses to comply with the initial summons.
2. The summoned party, who has either simply refused to appear or who has refused
to comply on grounds other than the Fifth Amendment right against selfincrimination, may later invoke the Fifth Amendment in response to specific
questions during the hearing in court on the summons enforcement action. In that
event, if it is determined by the government that a request for authorization to
issue a § 6004 compulsion order should be made, the attorney for the government
will request a continuance until a decision on the request can be made. If the
request is made and approved, the court (upon finding that any other non-Fifth
Amendment claims are resolved in the government's favor) at the request of the
attorney for the government will order the witness to appear before the IRS.
3. In the event a summons enforcement action results from challenges made by a
witness on grounds other than the Fifth Amendment, and no Fifth Amendment
claim is raised during the course of the summons enforcement proceedings, but
the witness, after being directed to reappear before the IRS by the court, then
invokes the Fifth Amendment for the first time before the IRS, the proceedings
may be adjourned until a request for authorization to compel testimony is
considered and made. The special agent should advise the attorney for the
government who handled the summons enforcement action of the need for the
adjournment and of any other significant development occurring in the course of
the proceedings before the IRS. The attorney for the government will inform the
court of these developments.
4. If, after being served with the order, the witness still refuses to answer questions
or furnish information:
•
•

The interview will be terminated.
An expedited transcript will be requested from the reporter.
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•
•

•

A request for civil enforcement of the summons will be prepared by the
special agent.
Upon receipt of the transcript, the special agent will immediately transmit,
1. the original and four copies of the request
2. together with the original of the summons (Form 2039, Summons)
and related documents
3. the transcript
4. the original order compelling testimony
5. the authorization from the DOJ, Tax Division, to the Director, Field
Operations.
The special agent will forward the package to CT Counsel.

5. Requests approved by CT Counsel will be forwarded to Chief Counsel, Attention:
Assistant Chief Counsel (Collection, Bankruptcy and Summonses). Chief
Counsel, in turn, will forward approved requests to the appropriate Civil Trial
Section of the Tax Division with a copy to DOJ, Criminal Section, Tax Division.
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Search Warrants
IRM Provisions
9.4.9.1 (10-05-2007)
Overview
1. This section discusses agency policy and procedural requirements for use of
search warrants by Criminal Investigation (CI) special agents. It includes
guidelines regarding the execution of the search warrant and the seizure of
evidence, computers, and contraband. Further, it sets forth the proper procedures
for maintaining the chain of custody and transferring evidence to the forensic lab.
2. Special agents should be aware that not every investigation requires the execution
of a search warrant. Form 6884, Voluntary Consent to a Search of Person,
Premises or Conveyance, (see Document Manager), is an effective tool for
obtaining investigative evidence. Special agents should discuss with their
Supervisory Special Agent (SSA) the benefits and risks of confronting the
individual in possession of the evidence sought as opposed to executing a search
warrant.
9.4.9.2 (02-11-2013)
General Search Warrant Procedures
1. A numbered subject criminal investigation (SCI) is required when CI is the affiant
for a search warrant.
2. A CI affiant search warrant required for the installation, maintenance, monitoring
or removal of an electronic tracking device or global positioning system is
authorized during a primary investigation (PI) (see IRM 9.4.6, Surveillance and
Non-Consensual Monitoring, for additional guidance).
3. The Criminal Investigation Management Information System (CIMIS) must be
updated to reflect search warrant activity for CI affiant and non-CI affiant
search warrants.
4. Special agents need either a numbered PI or SCI to participate in the execution of
non-CI affiant search warrants (see IRM 9.9.4, Criminal Investigation
Management Information System Data Fields, for additional information).
5. Search warrants for tax and tax-related offenses will be utilized with restraint and
only in significant tax investigations. All other investigative tools (i.e., mail
covers, surveillance, informants, trash pulls) should be considered before deciding
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that a search warrant is the least intrusive means to acquire the evidence. The
significance of a tax investigation can be evaluated by considering the following:
• amount of tax due
• nature of the fraud
• need for evidence to be seized
• impact of the potential criminal tax investigation on voluntary compliance
6. All requests for tax and tax-related search warrants will require a written
evaluation by Criminal Tax (CT) Counsel of the intrusiveness issue. Internal
Revenue Manual 9.1.4, Criminal Investigation Directives (Directive No. 1), is
interpreted to mean that CI special agents will employ the least intrusive means
necessary to acquire evidence in tax and tax-related Title 18 investigations.
Note:
In this context, tax-related investigations are those that must be authorized by the
Department of Justice (DOJ), Tax Division. Typically, these investigations
involve violations of Title 18 USC § 286, § 287, and § 371.
7. In addressing intrusiveness, the special agent will explain in Form 13739,
Enforcement Action Review Form (EARF), (see Document Manager) why other
investigative methods cannot produce the evidence being sought, and why the
search warrant represents the best and least intrusive method to secure the
evidence. Some factors that will be considered by management and CT Counsel
in evaluating the intrusiveness issue are:
• type of records sought
• any objective evidence indicating the subject may destroy the evidence
• any objective evidence of the subject's attempt to obstruct the
investigation
• facts that establish that other attempts to acquire the records were
ineffective
• facts that indicate that other methods of acquiring the records may
compromise the investigation
IRS Policy Statement 4-120 (May 3, 2013) - IRS-CI announces that it will
utilize search warrants in all cases where it is seeking the contents of email
communications from internet service providers (ISPs), effectively applying
throughout the country the rule adopted by the Sixth Circuit in United States v.
Warshak, 631 F.3d 266 (6th Cir. 2010).
9.4.9.3 (02-09-2005)
Search Warrant Process
1. A search warrant can be an effective investigative tool once it has been
determined that crucial evidence of a particular crime exists, is likely to be found
at a specific location, and cannot be obtained by any other means. There are five
major steps to the process:
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A.
B.
C.
D.
E.

preparing the search warrant application
planning the enforcement action
obtaining approval
executing the search warrant and preserving the evidence
adhering to the applicable post operation procedures

2. It is the special agent’s responsibility to proof all documents prepared by the
attorney for the government. The search warrant is returned by the court giving
the special agent the legal authority to execute the warrant at the particular place
and time, and to seize the specific items or person(s) described. It is imperative
that the special agent review the prepared search warrant to ensure all the proper
information from the Application and Affidavit for Search Warrant is contained in
the search warrant issued by the court. The warrant must be sufficient on its face
or refer to an affidavit that is sufficiently incorporated therein, and specifically set
forth:
• the violations being investigated
• a description of the person/premises to be searched
• a description of the items to be seized
Note: The Supreme Court, in Groh v. Ramirez, 124 S. Ct. 1284 (February 24,
2004), ruled a search warrant that failed to describe the persons or things to be
seized was invalid on its face, notwithstanding that the requisite particularized
description was provided in the unincorporated search warrant application. The
court also ruled that the Federal agent who had prepared the search warrant and
supervised its execution was not entitled to qualified immunity from liability. This
decision, along with the Ninth Circuit’s recent decision in United States v.
Bridges, 344 F.3d 1010 (9th Cir. 2003), clearly highlights the need for a warrant
to contain on its face or in an incorporated and attached search warrant
application, sufficient information to instruct both the executing officer and the
occupant of the place to be searched of the nature of the alleged violation(s) and
the description of the items to be seized.
9.4.9.3.1 (10-05-2007)
Preparing the Search Warrant Documents
1. A search warrant consists of a set of documents, each with a specified legal
purpose. These documents are:
A. Application for Search Warrant
B. Affidavit
C. Search Warrant
D. Search Warrant Attachment "A" description of "Location to be
searched"
E. Search Warrant Attachment "B" description of "Items to be seized"
F. Search Warrant Return
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Parallel Investigations
IRM Provisions
9.5.1.5 (09-27-2011)
Parallel Investigations
1. The Internal Revenue Code (IRC) has both civil and criminal provisions to
address abusive tax schemes. In certain situations, the IRS will suspend a civil
investigation until the related criminal investigation is completed, in order to
avoid jeopardizing the success of the criminal case. However, criminal and civil
investigations may be conducted simultaneously with respect to ongoing, abusive
tax schemes that result in significant losses to the US Treasury. This manual
section provides special agents with guidance with respect to CI's involvement
and obligations when conducting a parallel investigation. Internal Revenue
Manual 4.32.2, The Abusive Tax Avoidance Transactions (ATAT) Process should
also be consulted for detailed descriptions of the policies and procedures of both
CI and the civil operating divisions with respect to parallel investigations.
9.5.1.5.1 (09-27-2011)
Policy Statement
1. Policy Statement P-4-26 provides policy guidance with respect to the impact of a
civil compliance action during a criminal investigation (see IRM 1.2.13).
9.5.1.5.2 (09-27-2011)
Commencement of Parallel Investigation
1. Criminal Investigation must be notified of all proposed investigations prior to
authorization by the Small Business and Self Employed Lead Development
Center (SB/SE LDC) or the Large Business and International Office of Tax
Shelter Analysis (LB&I OTSA). Criminal Investigation should respond by
indicating whether the commencement of a civil investigation would likely
conflict with the criminal investigation.
2. If CI has an open subject criminal investigation or related investigation or is
interested in initiating a criminal investigation, civil examiners and special agents
must meet and coordinate the gathering of evidence to support the separate
criminal and civil investigations while being mindful of legal requirements and
constraints. Communication is essential for a successful parallel investigation.
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Foreign Evidence
IRM Provisions
9.4.2.6 (08-10-2004)
Treaties, Mutual Assistance Laws, Simultaneous Investigation Programs, and
Agreements
1. Information from foreign countries can be obtained through the following legal
mechanisms:
A. Tax Treaties and Tax Information Exchange Agreements
B. Mutual Legal Assistance Treaties and Laws
C. Simultaneous Criminal Investigation Programs (SCIP)
D. Letters Rogatory
2. Procedures for requesting information pursuant to these legal mechanisms are
found in IRM 9.4.4, Requests for Information.
9.4.2.6.1 (03-09-2012)
Tax Treaties and Tax Information Exchange Agreements
1. Among the legal instruments that permit exchange of information with foreign
countries, pursuant to a criminal tax investigation, are tax treaties (formally
known as Conventions) and Tax Information Exchange Agreements (TIEA). The
Deputy Commissioner, Large Business and International (LB&I) is the delegated
US Competent Authority for all tax treaties and TIEAs, while tax attachés
assigned to LB&I have been delegated authority to sign certain correspondence
for the Deputy Commissioner, LB&I relating to the exchange of information. The
information obtained from these agreements can only be used for tax charges. If
the information is intended to also be used for non-tax charges, it will have to be
requested using a separate agreement. An updated list of the countries with which
the United States has a tax treaty or TIEA can be found on the CI Web on
International's Web page.
2. The Simultaneous Criminal Investigation Program (SCIP) is a program
implemented to facilitate exchanges of information under tax treaties and TIEAs
in cases where there appear to be substantial tax violations in both the United
States and another foreign country. Policy and procedures for using the SCIP to
conduct criminal investigations are found in subsection 9.4.2.6.3.
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9.4.2.6.2 (03-09-2012)
Mutual Legal Assistance Treaties and Laws
1. The United States currently has Mutual Legal Assistance Treaties (MLAT) with a
number of countries. The MLATs can be used to obtain information from a
foreign country for only those US criminal violations listed in the MLAT. An
updated list of the countries with which the United States has a MLAT can be
found on the CI Web site on International's Web page.
2. These treaties provide a vehicle to obtain testimony and tangible evidence from
each country. The treaties offer a wide range of assistance from the judicial and
executive authorities of each country involved. Each treaty designates the
Attorney General as the Competent Authority for the United States who must
handle requests under the treaty and whose approval is necessary for all requests.
The Attorney General has delegated these powers and duties to the Assistant
Attorney General of the Criminal Division. The MLATs can be used for both
grand jury and administrative investigations. In some agreements, criminal tax
charges are not listed in the MLAT, requiring the use of another bilateral
agreement discussed in this section, to request the information.
3. Pursuant to a request under an MLAT, the requested authorities may:
A. supply official records
B. locate persons
C. provide service of process
D. execute search and seizures of property
E. arrange for the appearance of witnesses or experts before the relevant
judicial authority
F. secure extraditions
G. transfer accused persons to the United States
H. exchange relevant information relating to the laws, regulations, and
international practices in criminal matters of the contracting state
4. Criminal Tax Counsel assigned to the field office will contact the Department of
Justice (DOJ), Office of International Affairs (OIA) concerning any potential
requests for assistance pursuant to a MLAT involving an administrative case. The
formal request must be made via memorandum from the SAC, with concurrence
of the Director, Field Operations, to the Executive Director, CI:IO who will then
forward it to the DOJ, OIA attorney working with the field office. The Chief, CI,
will coordinate requests with DOJ, OIA. Requests should contain the following
items:
A. the subject matter and the nature of the investigation or proceeding
B. the principal need for the evidence or information sought
C. the full name, place and date of birth, address, and any other available
information, such as nationality, which may aid in the identification of
person(s) who are the subjects of the investigation or proceeding
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D. the name, address, and nationality of the person whose testimony or
statements are sought, and/or from whom documents, records, or articles
of evidence are requested
E. a description of the documents, records or articles of evidence to be
produced or preserved, and of the manner in which they should be
reproduced or authenticated
5. The request, insofar as possible and to the extent necessary, shall also include:
A. a description of the particular procedure to be followed, if any
B. a statement as to whether sworn testimony or statements are required
C. a description of the information, statement or testimony sought
9.4.2.6.3 (03-09-2012)
Simultaneous Criminal Investigation Program
1. The objectives of the SCIP are to:
A. Conduct investigations of individuals and/or companies involved in
substantial tax violations in the United States and other foreign countries.
B. Eliminate the problems caused by taxpayers using the border to avoid
production of records and reporting of income.
2. Currently there are working arrangements for the conduct of SCIP with Canada,
Italy, France, Mexico and Korea. The following procedures, which explain the
Canadian SCIP, also apply to all countries with SCIP agreements.
3. The Deputy Commissioner, LB&I is designated by Delegation Order No. 4-12,
Delegation to Act as "Competent Authority" Under Tax Treaties and Tax
Information Exchange Agreements, as revised, to administer the program in the
United States.
9.4.2.6.3.1 (03-09-2012)
Simultaneous Criminal Investigation Program - Investigation Selection
1. A Field Office's SAC should only recommend investigations for the program that
has the potential for substantial liability and that indicates the subject is
committing violations in both countries.
2. The SAC will forward any investigations recommended for the program through
the appropriate Director, Field Operations, to the Executive Director, CI:IO, (see
Exhibit 9.4.2-1).
3. The Associate Director, CI:IO will review the proposed case. If it meets the
criteria to be included in the SCIP, it will be forwarded by the Executive Director,
CI:IO to the Deputy Commissioner, LB&I.
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4. The Executive Director, CI:IO will inform the recommending field office, by
memorandum, of the action taken and send an information copy to the Director,
Field Operations.
5. If an investigation is not accepted for the program, it will be worked as a routine
investigation. If additional facts are developed, the investigation may be
submitted for reconsideration.
6. If an investigation is approved for the program, LB&I will transmit a letter to the
Competent Authority requesting the foreign country's participation, (see Exhibit
9.4.2-1 Cont (1)).
7. When the Competent Authority of the foreign country recommends an
investigation for the program, the Executive Director, CI:IO will transmit a copy
of the request to the appropriate SAC through the Director, Field Operations. The
field office will evaluate the request within 60 calendar days and advise the
Executive Director, CI:IO of its decision by memorandum routed through the
Director, Field Operations.
8. If the field office decides to participate, LB&I will send a Competent Authority
acceptance letter, (see Exhibit 9.4.2-1 Cont. (2)). If not, LB&I will notify the
foreign country's Competent Authority.
9.4.2.6.3.2 (03-09-2012)
Criminal Investigation Program - Exchanging Information
1. Once competent authority letters have been exchanged and accepted, a Field
Office's SAC will designate an SSA as the designated representative. The
participating foreign country will also designate an investigation supervisor.
2. The appropriate CI country attache' will coordinate an initial meeting to plan the
investigative activity. The meeting will be held in the country which originated
the request unless a mutually agreeable alternative location is determined.
3. The Associate Director, CI:IO will provide a list to LB&I of individuals
designated to participate in the initial and subsequent meetings. The list will
identify the individuals by name, position, office, and security clearance. Names
may be added or deleted as necessary. An LB&I employee, with Competent
Authority will be present at all meetings with foreign officials.
4. Subsequent meetings will be arranged by the SSA and the designated
investigation supervisor. The field office will notify the CI country attache' so the
attache' may, at their option, participate.
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5. Exchanges of information or documents must be made by the respective
Competent Authorities. Information and documents to be exchanged will be
transmitted by a brief letter describing the documents and prepared for LB&I's
signature, (see Exhibit 9.4.2-1 Cont. (3)).
6. The CI designated representative will note each document exchanged and
maintain it in the investigation file. Each such document will also note that the
information contained therein was secured under the provision of an income tax
treaty and that its use and disclosure must be governed by the provisions of the
treaty.
7. Exchange of information is permissible in pre-indictment, as well as postindictment investigations.
8. Information that may be exchanged includes:
A. Information related to the taxpayer, his/her companies, or named
associates.
B. Information relating to specific transactions believed to involve the
taxpayer, his/her companies, or named associates.
C. Title 31 information which is needed for tax administration, although
requests for Forms 4789, Currency Transaction Reports, must be made on
a specific name basis, since they do not fall within the routine information
category of the present treaty.
9.4.2.6.3.3 (08-10-2004)
Simultaneous Criminal Investigation Program - Grand Juries
1. Grand juries can be used in simultaneous investigations either at the request of the
IRS or the attorney for the government, subject to DOJ approval.
2. Information from a US grand jury may be furnished to the respective Competent
Authority for tax administration purposes by way of a court order pursuant to Fed.
R. Crim. P. 6(e). The treaty partner will be required to meet the requirements of
showing a particular need for the information and that the information is sought
preliminary to or in connection with a judicial proceeding.
3. If a US multi-agency grand jury uses information received under the auspices of
the tax treaty in an indictment and/or at trial, the indictment must include tax
charges and must show a nexus between the tax charges and any other violations.
9.4.2.6.3.4 (08-10-2004)
Simultaneous Criminal Investigation Program - Witness
1. The tax conventions with the respective SCIP countries contain no provisions
requiring foreign witnesses to appear at trial. The resulting potential for trial
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problems should be evaluated both in making a request for a simultaneous
investigation and during the investigation itself.
2. If arrangements cannot be made for a witness to appear at trial, Rule 15
depositions or Letters Rogatory may be used, (see IRM 9.4.2.6.4, Letters
Rogatory).
9.4.2.6.3.5 (08-10-2004)
Simultaneous Criminal Investigation Program - Disposition of Investigations
1. Jeopardy or termination assessments, that include information furnished through
the program, can be handled in the normal fashion. The appropriate Competent
Authority must be notified before any such action is taken.
2. Either country may withdraw from a simultaneous investigation at any time by
advising the other country of its intent to do so, (see IRM 9.5.14, Closing
Procedures).
3. Prosecution reports are processed in the normal fashion, subject to any additional
requirements, (see IRM 9.5.12, Processing Completed Criminal Investigation
Reports).
4. Simultaneous indictments and/or filing of charges is preferred if circumstances
permit, making close coordination by the designated investigation supervisor
imperative.
9.4.2.6.3.6 (03-09-2012)
Simultaneous Criminal Investigation Program - Travel
1. All travelers on SCIP investigations must initially complete a continuous travel
Form 1321, Authorization for Official Travel. Thereafter, International
Operations will coordinate the processing with the Office of the Director,
International (LB&I:TAAS) for authority to travel on a trip-by-trip basis, (see
IRM 9.11.2, Domestic and Foreign Travel).
9.4.2.6.3.7 (08-10-2004)
Simultaneous Criminal Investigation Program - Disclosure and Publicity
1. The tax treaty contains a secrecy clause restricting disclosure of information
exchanged pursuant to the treaty. Access to such information is governed by 26
USC §6103 and may be exempt from disclosure under 5 USC §552(b)(3) pursuant
to (j)(2).
2. The competent authority should be alerted if any disclosure is contemplated.
3. While CI may disclose information obtained during a simultaneous investigation
to other IRS personnel for tax administration purposes, they must inform the
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competent authority or the designated investigation supervisor of the intended use
of the information.
4. Publicity in simultaneous or unilateral indictments should be handled in
accordance with the procedures detailed in IRM 9.3.2, Publicity and Internal
Communications.
9.4.2.6.4 (03-15-2007)
Letters Rogatory
1. If a bilateral agreement does not exist with a country, it may be possible to use a
letters rogatory to request the information. A letters rogatory is a formal request
from a US Federal court, before which an action is pending, to the court of the
foreign country in which the information/evidence is located.
2. Normally, letters rogatory can only be used in a post-indictment or post-compliant
stage of the investigation. However, the United Kingdom and Hong Kong's
evidentiary rules permit courts to release evidence to foreign courts for criminal
investigations that have been instituted. There also exists case law that recognizes
a district court's authority to issue letters rogatory for criminal cases that have not
yet been indicted. The special agent will work with the attorney for the
government to petition the court to issue any such letters rogatory.
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Conferences with IRS CI
IRM Provisions
38.2.1.4 (08-11-2004)
Taxpayer Conference Procedures
1. Once a case is forwarded by Criminal Investigation to the Criminal Tax
attorney for consideration, these taxpayer conference procedures are triggered.
The conference should not be a pro forma exercise.
2. The purpose of the conference is to notify the taxpayer and/or representative
of the special agent’s prosecution recommendation, explain criminal tax
procedures, and provide the taxpayer an opportunity to supply information
that may be relevant to the SAC’s ultimate determination of whether to refer
the case to the Tax Division.
3. From the taxpayer’s standpoint, the conference provides an opportunity for
the taxpayer to be heard by the Service. In this regard, additional evidence and
defenses of a technical or policy nature may be presented.
4. Plea bargaining, civil settlement negotiations, and/or compromise of tax
liabilities will not be considered or discussed at the conference.
38.2.1.4.1 (08-11-2004)
General Authority
1. Authority for holding conferences with taxpayers and/or their representatives
is contained in 26 C.F.R. §§ 601.501-509. These regulations apply to all
offices of the Service in all matters under the jurisdiction of the Service and
apply to practice before the Service.
2. Taxpayer conferences in criminal tax cases are within the authority and are the
responsibility of the SAC. The Criminal Tax attorney is an integral partner in
the process and should take an active role in the coordinating, scheduling, and
participating in these conferences.
38.2.1.4.2 (08-11-2004)
Conference Opportunity
1. While a taxpayer conference is not a matter of right, an invitation for a
conference will be extended unless it is concluded that offering a conference
would serve no purpose.
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a. For example, if alerting the taxpayer to the existence of the investigation
may result in physical danger to a witness or flight on the part of the
taxpayer, offering a conference would not be advised.
b. Counsel should consult with the investigating special agent regarding
these issues prior to offering the conference.
2. Normally, only one conference will be afforded to each taxpayer in the case.
If Criminal Investigation and Counsel personnel conclude a second
conference would aid in resolving questionable issues, it should be granted,
recognizing the need for expeditious processing and avoiding unnecessary
delay.
38.2.1.4.3 (08-11-2004)
Cases Where No Conference will be Held
1. When there is a grand jury investigation, or when the grand jury investigation
results in a case evaluation, no taxpayer conference will be held unless
requested by a US Attorney or Department of Justice (DOJ).
2. In IRC § 7215 cases, a conference will not be offered unless it can be
scheduled in time to meet the 15-day processing requirement.
38.2.1.4.4 (08-11-2004)
Conference Procedures in Sensitive Cases
1. The taxpayer conference procedures to be followed in sensitive cases are the
same procedures to be followed in non-sensitive cases, except that the
conferences are coordinated between the attorney in the Headquarters Office
of the Associate Chief Counsel (CT) and the Director of Field Operations.
2. Counsel’s review and evaluation of sensitive cases occurs in the Office of the
Associate Chief Counsel (CT) and referral of sensitive cases for prosecution
requires the written concurrence of the Director of Field Operations.
38.2.1.4.5 (08-11-2004)
Prompt Scheduling of Conference
1. Within generally five workdays after assignment of a criminal case, the
Criminal Tax attorney will coordinate with the SAC the issuance of a
notification letter to the taxpayer or representative offering a conference at a
location designated by the SAC. At the option of the SAC, the Criminal Tax
attorney may prepare the letter for the SAC’s signature to the taxpayer or
representative offering a conference at a location designated by the SAC.
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2. The conference should be scheduled approximately two weeks from the date
of the letter. Reasonable alternatives may be permitted for the convenience of
both parties. The case may not stagnate, however, awaiting a convenient
conference date. Delay of the conference beyond 30 days from the date of
receipt of the case should be permitted only in unusual circumstances and only
with the approval of the Area Counsel (Criminal Tax).
38.2.1.4.6 (08-11-2004)
Letter Offering a Conference
1.

The following table illustrates the requirements of a letter offering a
conference.
If

A valid
power of
attorney
has not
been
received

Conference
letter is
sent to

Letter should contain

The
taxpayer

1. The nature of the
criminal
recommendation from
Criminal Investigation
2. The opportunity for a
conference
3. The proposed date,
time, and location of
the conference
4. That he/she may be
represented at the
conference, but that
legal representation
will not be provided by
the Government.
5. The need for a
Declaration of
Representative and a
Tax Information
Authorization or Power
of Attorney (Form 8821
or 2848) for all
representatives coming
unaccompanied by
taxpayers.
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A valid power of
attorney authorizing
disclosure of the
tax information to
the representative
is on file.

The
representative

The same
information
listed above,
with the
exception of
item 5.

Exhibit 38.3.16, Letter to
Attorney
Offering
Conference

2. Evidence of settlement or attempted settlement of a disputed claim is
inadmissible when offered as admission of liability or the amount of liability.
Fed. R. Evid. 408. Therefore, the following sentence will be included in all
conference letters:
"Please be advised that plea bargaining, civil settlement negotiations,
and/or compromise of tax liabilities will not be considered or discussed
at the conference under any circumstances."

Note Ex 38.3.1-6 & Ex 38.3.1-7 -http://publish.no.irs.gov/getpdf.cgi?catnum=39139
38.2.1.4.7 (08-11-2004)
Persons Recognized as Representatives of Taxpayers
1. Pursuant to Treasury Department Circular 230, Section 10.3, the persons
described in paragraphs (2) through (6) may practice before the Service.
2. Any attorney who is not currently under suspension or disbarment from
practice before the Internal Revenue Service may practice before the IRS by
filing a written declaration that he or she is currently qualified as an attorney
and is authorized to represent the party or parties on whose behalf he or she
acts.
3. Any certified public accountant who is not currently under suspension or
disbarment from practice before the IRS may practice before the IRS by filing
a written declaration that he or she is currently qualified as a certified public
accountant and is authorized to represent the party or parties on whose behave
he or she acts.
4. Any individual enrolled as an agent pursuant to this part who is not currently
under suspension or disbarment from practice before the IRS may practice
before the IRS.
5. Any individual who is enrolled as an actuary by the Joint Board for the
Enrollment of Actuaries pursuant to 29 U.S.C. § 1242 who is not currently
under suspension or disbarment from practice before the IRS may practice
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before the IRS by filing a written declaration stating that he or she is currently
qualified as an enrolled actuary and is authorized to represent the party or
parties on whose behalf he or she acts. Practice as an enrolled actuary is
limited to representation with respect to certain issues outlined in Section 10.3
of Circular 230.
6. Any individual qualifying under paragraph (d) of § 10.5 or § 10.7 of Circular
230 is eligible to practice before the IRS to the extent provided in those
sections.
38.2.1.4.8 (08-11-2004)
Persons Not Recognized as Taxpayer Representatives
1. No officer or employee of the United States in the executive, legislative, or
judicial branch of the Government, or in any agency of the United States,
including the District of Columbia, may practice before the IRS, except that
such officer or employee may, subject to the conditions and requirements of
these regulations and of 18 U.S.C. § 205, represent a member of his/her
immediate family or any other person or estate for which he/she serves as
guardian, executor, administrator, trustee, or other personal fiduciary.
2. No Member of Congress or Resident Commissioner (elected or serving) may
practice before the IRS in connection with any matter for which he/she
directly or indirectly receives, agrees to receive, or seeks any compensation.
18 U.S.C. § 205.
3. No officer or employee of any State, or subdivision thereof, whose duties
require him/her to pass upon, investigate, or deal with tax matters of such
State or subdivision, may practice before the IRS, if such State employment
may disclose facts or information applicable to Federal tax matters.
38.2.1.4.9 (08-11-2004)
Taxpayer Witnesses
1. The taxpayer may bring witnesses to the conferences. Should the taxpayer
desire the witness to remain during the conference, during times when the
taxpayer’s return information is to be discussed, the taxpayer’s consent must
be obtained before any Service employee may disclose the taxpayer’s return
information in the presence of the witness. The taxpayer may provide a
written consent or expressly state his consent to the disclosure at the start of
the conference. Service employees may not infer from the taxpayer bringing a
witness that the taxpayer consents to the disclosure of his return information.
Service employees should note in the case file the fact of the taxpayer’s oral
consent. See IRM 11.3.3.2.1.
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38.2.1.4.10 (08-11-2004)
Conference Attendees
1. All conferences should be attended by the SAC (or ASAC upon designation
by the SAC) and the Criminal Tax attorney assigned to the case. The Criminal
Tax attorney will assist in the legal and technical discussion. An official note
taker should be designated and that person can be the Criminal Tax attorney,
the SAC or another Counsel or Criminal Investigation employee.
2. The attendance of investigating personnel at the conference is generally
discouraged because the presence of investigating personnel may tend to
inhibit the taxpayer and/or the taxpayer’s representative in a free discussion of
all facets of the case. Nevertheless, with the approval of the SAC and the
concurrence of the Criminal Tax attorney, the special agent and/or revenue
agent may attend the conference if the agent’s presence is essential to having a
meaningful conference.
38.2.1.4.11 (10-03-2007)
Documents Required from the Taxpayer’s Representatives
1. Prior to, or at the beginning of the conference, the SAC must ascertain that the
taxpayer’s representative(s) has filed a Declaration of Representative
accompanied by either a Form 8821, Tax Information Authorization, or a
Form 2848, Power of Attorney and Declaration of Representative.
a. The Tax Information Authorization, signed by the taxpayer, authorizes the
taxpayer’s representative(s) to receive and inspect certain tax information.
b. The Power of Attorney not only authorizes the representative(s) to receive
and inspect certain tax information, but also gives him/her the authority to
perform certain specific acts on behalf of the taxpayer (such as execution
of consents, waivers, etc.).
2. The printed forms provided by the Government (Forms 2848 and 8821) need
not be used if a document containing the same information found in such
forms is filed in lieu of the printed forms.
3. The SAC and the Criminal Tax attorney should be familiar with Circular 230;
Forms 2848 and 8821 and the instructions; Subpart E of Part 601 of Title 26,
Code of Federal Regulations. See IRC §§ 6103 and 7213 and 18 U.S.C. §
1905 addressing penalties for improper disclosure of information.
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38.2.1.4.12 (08-11-2004)
Conference Preparation
1. Before the conference the SAC and the Criminal Tax attorney will read the
special agent’s report and become familiar with the exhibits, paying special
attention to statements of the taxpayer and his/her representative, accountant,
and/or return preparer made during the course of the investigation.
2. The Criminal Tax attorney will also examine the administrative file, including
the revenue agent’s report, for notations of additional contacts with the
taxpayer and for the origin of the investigation. The Criminal Tax attorney
should pay particular attention to any prior statements of the taxpayer and any
inconsistency in the evidence.
3. The SAC and the Criminal Tax attorney will have a preparatory discussion to
determine the goals/objectives of the conference. They should also identify
any factual questions for resolution.
38.2.1.4.13 (08-11-2004)
Joint Conference
1. A joint conference is one involving two or more taxpayers against whom
Criminal Investigation has recommended prosecution for the same scheme(s)
or transaction(s) giving rise to the recommended offense. The taxpayers may
or may not be represented by counsel and, if represented, may or may not be
represented by the same attorneys.
2. Joint conferences in related criminal tax cases are not generally favored. If
requested by the taxpayers (or their duly authorized representatives), a joint
conference may be held where there is sufficient identity of facts and issues
and the SAC and the Criminal Tax attorney conclude that a joint conference
will not adversely impact the processing of the criminal case. The SAC is not
required, however, to grant a request for a joint conference even in those cases
wherein there would be no adverse impact.
3. When a joint conference is requested, both the request and the express
permission of the taxpayers (or their representative(s)) authorizing the
disclosure of tax return information to their proposed co-defendants and/or
other third parties in attendance, should be obtained in writing. If the joint
conference is held at the request of the authorized representatives of the
taxpayers, the SAC should obtain in writing, prior to making any disclosures,
the fact that the representatives are empowered to authorize the disclosure of
tax return information to the other principals.
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4. The written request for a joint conference and the taxpayer’s authorization for
disclosure should be fully set forth in the conference memorandum.
38.2.1.4.14 (08-11-2004)
Conducting the Conference
1. SAC’s Role. The SAC is charged with control of the conference and is
responsible for its conduct throughout. The conference should be opened with
the SAC’s statement covering the points listed in (a) through (h) below:
a. If the conference is attended by a representative and/or witnesses (with or
without the taxpayer), verify that the appropriate documents have been
executed.
b. Advise that the investigation has been completed and the case agent is
recommending the case for prosecution on the specific charges and that
the recommendation may be changed by the SAC. Emphasize that no
formal charges have been made.
c. Advise as to the method of proof used in the recommended charges, such
as, specific item, net worth, etc.
d. Advise the taxpayer of his/her constitutional right against selfincrimination.
e. Advise that under decisional law and Federal Rules of Evidence, Rule
801(d)(2)(C) and (D), admissions made by the taxpayer and/or
representative and documents submitted may be used against the taxpayer
in a criminal case. If the Power of Attorney limits the representative’s
authority in regard to admissions, the SAC may terminate the conference.
If the SAC does not terminate the conference, he/she should inform the
representative that a conference under such circumstances severely limits
communication and that the SAC and the Criminal Tax attorney will
merely listen to whatever the representative wishes to say in regard to the
client’s defense.
f. If the taxpayer is without legal representation, advise that he/she may have
legal counsel of his/her choice at the conference and that the conference
can normally be delayed for a brief period to enable the employment of
counsel, but that counsel cannot be provided at Government expense.
g. Advise that the conference is purely voluntary and may be terminated by
the taxpayer at any point.
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h. Advise that the purpose of the conference is to provide an opportunity to
submit evidence and offer any explanation or argument on behalf of the
taxpayer as deemed appropriate and relevant to the case.
2. Vicarious Admissions. Rule 801(d)(2)(C) of the Federal Rules of Evidence
provides that an admission of a party opponent is not hearsay. The statement
is offered against a party and may be a statement by a person authorized by
the party to make a statement concerning the subject. This is known as the
vicarious admissions rule and operates to attribute to the taxpayer any
statements made by the taxpayer’s representative during the course of a
conference.
a. By Directive No. 86-58 (May 14, 1986), the Tax Division announced that
it would not rely on the vicarious admissions rule to attribute to the
taxpayer any statements made by the taxpayer’s representative at a
conference before Tax Division attorneys, except for statements
concerning the authentication of written instruments.
b. Criminal Investigation personnel and the Criminal Tax attorney will
continue to rely on the vicarious admissions rule as provided by Rule
801(d)(2)(C) of the Federal Rules of Evidence.
3. Amount of Civil Tax Liability. The SAC may apprize the taxpayer and/or
representative of the figures computed. The criminal figures may be disclosed
with the caveat that the indictment figures may vary or the indictment may
contain no actual amounts.
4. Discussion of Case. The SAC may, at his/her discretion, and after
consideration of all aspects of the case, reveal and discuss facts or elements of
the case so as to make the conference as meaningful as possible to both the
taxpayer and the Government. Care must be exercised, however, to protect the
identity of informants and other witnesses.
5. Recording of Conference. The SAC should discourage the recording of
conferences by a taxpayer or his/her representative. If either the taxpayer or
his/her representative insists upon recording the conference, the SAC must
likewise record the conference, identifying those persons in attendance, the
date, place, and time. The recording of the conference should be maintained in
the criminal case file.
6. Review and Referral Procedures. The SAC should advise the taxpayer and/or
representative of the review and referral procedures, as well as the anticipated
time frame.
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7. Communication of SAC’s Decision. The taxpayer and/or representative
should be told that they will receive a letter notifying them of the SAC’s
decision.

38.2.1.4.15 (08-11-2004)
Conference Memorandum
1. Promptly after completion of the conference, a memorandum will be prepared
by the Criminal Tax attorney assigned to the case. The memorandum should
be as detailed as possible and cover everything that occurred or was discussed
at the conference.
2. The memorandum will include:
a.
b.
c.
d.
e.
f.

Date and location of the conference
Names of the individuals in attendance
Facts representing the power of attorney and declaration filed
Any constitutional warnings given to the attending taxpayer
Any statements and representations of facts and law and by whom made
Any copies of written statements or documents submitted

3. The memorandum may contain comments regarding the demeanor of the
taxpayer or witnesses who are present, but should not otherwise contain the
Criminal Tax attorney’s opinions regarding the validity of evidence (except as
discussed at the conference) or his/her views of the strengths or weaknesses of
the case.
4. It will be signed by each of the Service representatives who were present. A
copy of the conference memorandum should be sent to the Area Counsel
(CT).
5. The conference memorandum, as well as the notes taken during the
conference, should be included in the case file. In certain circumstances, these
documents may be made available to the taxpayer at trial, or during civil
negotiations.
6. The original and one copy of the memorandum are reserved for DOJ if
prosecution is ultimately recommended, with additional copies for the
Counsel file, and other files required by local instructions. See Exhibit 38.3.18 and Exhibit 38.3.1-9 at http://publish.no.irs.gov/getpdf.cgi?catnum=39139.
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38.2.1.5 (08-11-2004)
Supplemental Investigations
1. After reviewing the special agent’s report and related exhibits, the Criminal
Tax attorney may determine that additional evidence is needed to support
various aspects of proof. Since some questions may be answered and others
may surface at the taxpayer conference, it is normally preferable to delay a
request for supplemental investigation until after such conference. Multiple
supplemental requests should be avoided, if possible. Where feasible, the
noted deficiencies in proof should be discussed orally with the special agent.
The attorney should prepare a memorandum to Criminal Investigation
detailing the supplemental information requested or document by a
memorandum to the file the date and nature of the oral request. A copy of the
written documentation should be forwarded to the Area Counsel (CT).
2. When a request for supplemental investigation has been made on a particular
case, the attorney should remind Criminal Investigation that the 45-day or 60day Counsel processing period is tolled from the date of the request until the
requested response is received.
38.2.1.6 (08-11-2004)
Criminal Evaluation Memorandum
1. The criminal evaluation memorandum transmits the Criminal Tax attorney’s
evaluation of the merits of the criminal prosecution to the SAC. The
memorandum contains a thorough analysis of the case, an explanation of the
recommended charges, a discussion of the evidence available to prove the
recommended charges, a discussion of foreseeable problems and defenses
whether raised by the taxpayer or his/her counsel or determined by analysis of
the case file, and the Criminal Tax attorney’s concurrence or nonconcurrence
with the prosecution recommendation. The discussion should be limited to the
legal analysis and details of the particular case, and all documents submitted
on behalf of the taxpayer are forwarded with the memorandum.
2. The criminal evaluation memorandum is more than mere paraphrasing of the
special agent’s report. It is an independent critical analysis of the case, without
undue reliance upon either the phraseology or conclusions found in the special
agent’s report. See Exhibit 38.3.1-10.
38.2.1.6.1 (08-11-2004)
Content and Style
1. Although the content and even the style of the memorandum must be tailored
to the case, it should contain the information discussed in this subsection.
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2. Criminal Subjects. This section contains the name, address, social security
number and/or employer identification number of all recommended parties
referred by Criminal Investigation. If there are related cases, the names of the
related criminal subjects should also be provided.
3. Counsel’s Recommendation. This section contains Counsel’s recommendation
as to the charge(s), year(s), number of count(s), venue, and statute of
limitations. (If the statute of limitations is imminent, then the date should be
bolded.) Counsel should state whether prosecution is or is not warranted. If
prosecution is recommendation, whether the recommendation concurs with
the Special Agent’s recommendation or differs from the Special Agent’s
recommendation.
4. Executive Summary. In a nutshell, either in a short paragraph or using bullets,
summarize the subject’s actions that give rise to the criminal prosecution
recommendation, as well as relevant information important to the reader. For
instance, include or note: the amount of tax dollars (including relevant
conduct); harm to the government; the indirect method of proof; an expiring
statute of limitations; investigative techniques; and, the technical tax issue(s).
5. Criminal Violations. Discuss the principal evidence available to establish the
elements of the criminal offense(s). Subheadings should be used for each
element of the proposed charge. Items of evidence should be set forth with
bullets to separate and give the reader an idea of how many exhibits/how
much evidence there is on a given element.
6. Discussion of the Law. Discuss any legal, procedural, and/or policy issues
regarding:
A. Venue
B. Statute of limitations
C. How the investigation originated (when and by whom the taxpayer
was first contacted)
D. Investigation techniques
E. Aspects of personal history of significance to the case; age, marital
status during the years at issue (especially in community property
states), health (if a major problem is known), education, and criminal
record
7. Tax Loss, Computations, Method of Proof and Technical Tax Issues. In this
section the tax loss, computations and method of proof should be noted and

ABA 34th Annual National Institute on Criminal Tax Fraud
ABA 7th Annual National Institute on Tax Controversy

Page 176 of 406

December 6, 2017
Criminal Tax Workshop (The Basics)

discussed when warranted. When applicable, tax or tax-related issues or
technical tax issues should be discussed.
8. Current Lifestyle. In this section, update information relative to each subject’s
current lifestyle; job history; filing history; and audit history. If this
information is relevant to the case and not readily available, then discuss this
in the "Other Issues and Suggestions " section.
9. Defenses. Discuss defense contentions or reasonably probable defenses and
available rebuttal evidence. When no defenses are foreseeable, so note.
10. Other Issues and Suggestions. Discuss problems/issues/concerns with the
case.
11. Sentencing. In either a short paragraph or by using bullets, summarize
sentencing, including the aggravating or mitigating offense related conduct.
12. Conclusion. In this section note whether the evidence relied upon to support
the recommendation is sufficient to indicate guild beyond a reasonable doubt
and whether there is a reasonable probability of conviction. In addition, note
that Counsel is closing its file as of the date of this memorandum.
13. Signature of the Criminal Evaluation Memorandum. Signature authority for
criminal evaluation memoranda rests with the Area Counsel (CT), unless
delegated to the Criminal Tax attorney.
14. Distribution of the Criminal Evaluation Memorandum. The criminal
evaluation memorandum is distributed as follows:
A. The original criminal evaluation memorandum, along with the special
agent’s report and exhibits to the SAC
B. One copy of the criminal evaluation memorandum, along with a copy
of the special agent’s report to the Area Counsel (CT)
15. One copy of the criminal evaluation memorandum, along with a copy of the
special agent’s report to the Associate Chief Counsel (CT)

ABA 34th Annual National Institute on Criminal Tax Fraud
ABA 7th Annual National Institute on Tax Controversy

Page 177 of 406

December 6, 2017
Criminal Tax Workshop (The Basics)

Exhibit 38.3.1-8 (08-11-2004)
Sample Conference Outline
CONFERENCE OUTLINE
FOR
Taxpayer’s Name and Address
I. Description of Case:
An investigation conducted by Criminal Investigation has determined that [Taxpayer]
willfully filed false income tax returns for each of the years 1985, 1986 and 1987.
II. Recommended Charges:
The Special Agent has recommended that [Taxpayer] be charged with three counts of
violating I.R.C. § 7206(1). Section 7206(1) provides: "Any person who willfully makes
and subscribes any return, statement, or other document, which contains or is verified by
a written declaration of perjury, and which he does not believe to be true and correct as to
every material matter shall be guilty of a felony and upon conviction thereof, shall be
fined not more than $250,000 ($500,000 in the case of a corporation), or imprisoned not
more than 3 years, or both, together with costs of prosecution."
III. Method of Proof:
The specific items method of proof was used. This means that the agents documented
specific items of income and expenses.
IV. Constitutional Warnings and Advice:
This conference is voluntary on your part, and on the part of your representative(s).
Therefore, you or your representative(s) may terminate it at any time.
You, or your representative(s), may refuse to answer any questions or make any
statements which may incriminate you, as provided by the Fifth Amendment of the
United States Constitution. However, any statements made by you or on your behalf by
your representative(s) may be used against you in any subsequent proceedings instituted
by the Government. Do you understand these rights?
Please be advised that plea bargaining, civil settlement, negotiations and/or compromise
of the tax liabilities involved will not be considered or discussed at this conference.
V. Processing Procedures:
The purpose of this conference is to aid the Government in determining whether
prosecution will be recommended to DOJ. Therefore, it is an opportunity for you to
present any evidence or information you have which you believe will influence the
Government in its determination. However, even if prosecution is recommended, DOJ
will make its own de novo review of the case. DOJ may also accept the case as
submitted, if prosecution is recommended, in which instance the case will then be
forwarded to the appropriate US Attorney for prosecution.
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As a result of this conference today, prosecution may also be declined by this office, in
which instance the case will not be sent to the DOJ, but rather will be returned to the IRS
for civil processing.
Regardless of whether prosecution is recommended or declined by this office, you and/or
your representatives will be notified by this office of our decision.
VI. Civil Figures:
Year
Additional Tax
1985
$16,156.17
1986
$25,927.71
1987
$36,476.22
$76,560.10

Fraud Penalty
$ 8,078.09
$12,963.86
$18,238.11
$39,280.06

Total Additional Tax & Penalties
$ 24,234.26
$ 38,891.57
$ 54,714.33
$117,840.16

These figures are only recommendations of the civil tax liabilities for the years in
question. They are not necessarily the same as the criminal tax figures and, since
they are only recommendations, are subject to change.
VII. Criminal Penalties
In the event that prosecution is recommended, the potential criminal penalties to which
you would be subject if the recommended charges are sustained are:
1. Imprisonment: Up to three (3) years for each count, i.e., up to a maximum of nine (9)
years;
AND/OR
2. Fine: Up to $250,000 [$500,000 if corporation] for each count, i.e., up to a maximum
of $750,000 [$1,500,000 if corporation].
VIII. General Considerations:
You should also know that although this conference today will be directed to the specific
charges recommended which have already been discussed, this office is in no way limited
to such charges, and may, in appropriate cases, recommend other charges as well.
Therefore, bearing this fact in mind, as well as your Constitutional right to remain silent,
we may proceed with a discussion of the case as recommended. I will be making notes of
this discussion, and you or your representative may also make notes if you wish.
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Exhibit 38.3.1-10 (10-03-2007)
Sample Criminal Evaluation Memorandum
[CAUTION: CONTAINS GRAND JURY INFORMATION] or
This heading should appear if the CEM contains grand jury information.
[NOTE: COUNSEL HAS CLASSIFIED THIS CASE AS NON-COMPLEX CASE]
This heading should appear if the administrative case is designated non-complex.
CC:CT:XXX:- -03
Date
MEMORANDUM FOR SPECIAL AGENT IN CHARGE, XX FIELD OFFICE
FROM:
[Criminal Tax Attorney/Senior Counsel], XX POD
Evaluation of SAR and Exhibits [Administrative or Grand Jury] Tax
SUBJECT:
Case
CRIMINAL SUBJECTS(S)
Name
Address
SSN
Related Case(s) If related cases(s), provide the names(s) of the criminal
subject(s).
COUNSEL'S RECOMMENDATION
Charge(s)
Year(s)
Count(s)
If Counsel believes prosecution is warranted, one of these sentences should follow:
This recommendation concurs with the Special Agent's recommendation.
This recommendation differs from the Special Agent's recommendation and will be
explained below.
If Counsel believes prosecution is not warranted, then this sentence should follow
"COUNSEL'S RECOMMENDATION,", and there is no need for "Charge(s), Year(s),
Count(s)" :
In our opinion, prosecution is not warranted in this matter.
Venue

Statute of Limitations
Bold the Statute of Limitations date if imminent.

EXECUTIVE SUMMARY
In a nutshell, either in a short paragraph or using bullets, summarize the subject's
actions that give rise to the criminal prosecution recommendation as well as relevant
information important to the reader of this document. For instance, include or note: the
amount of tax dollars (including relevant conduct); harm to the government; the indirect
method of proof; an expiring statute of limitations; investigative techniques; and the
technical tax issues(s). For example:
• Questionable Return Preparer
• Undercover Investigation
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• Twenty-five false returns
• $250,000 of tax harm including relevant conduct
CRIMINAL VIOLATIONS(S) AND DISCUSSION OF THE LAW
Elements of the offense
Discuss the principal evidence available to establish the elements of the criminal
offense(s). Please cite Supreme Counsel and/or your specific Circuit Court law, when
applicable.
Element #1
Use subheadings for each element of the proposed offense. Set forth items of evidence
with bullets to separate and give the reader and idea of how many exhibits/how much
evidence there is on a given element.
• EVIDENCE
Element #2
• EVIDENCE
Element #3
• EVIDENCE
Discuss any legal, procedural, and/or policy issues regarding: (1) venue; (2) statute of
limitations; (3) how the investigation originated (when and by whom the taxpayer was
first contacted); (4) investigative techniques; (5) aspects of personal history of
significance to the case; age, marital status during the years at issue (especially in
community property states), health (if a major problem is known), education and
criminal record.
TAX LOSS, COMPUTATIONS, METHOD OF PROOF AND TECHNICAL TAX
ISSUES
Every case may not have a Technical Tax Issue, so this heading will only be utilized
when applicable. Note the tax loss, computations and method of proof. When an indirect
method of proof is utilized, additional discussion on the method of proof is warranted.
When warranted, provide a further discussion. Discuss any tax or tax-related issues or
any technical tax issues, e.g., a trust fraud case would include a discussion of the issue of
whether a trust was a sham for tax purposes; a case involving a tax shelter promotion
would discuss the merits of underlying shelter; etc. Other technical tax issues include:
providing the actual line item of the return which is false; Greenberg problem in both
specific items and indirect method of proof cases; earnings and profits in corporate
diversion cases; failure to file involving one married taxpayer (joint or separate tax
rates/community property). Also discuss coordination with other Counsel functions.
CURRENT LIFESTYLE
Bring the case up-to-date. Update information relative to each subject's current lifestyle;
job history (is the subject working on the same job); filing history (the recommended
offense may be failure to file, but the subject has since been current in filing tax returns);
audit history (i.e., was the subject cooperative or obstructive during prior contact with the
Service); etc. Note, if this information is relevant to the case and it is not readily available
to the agent, then discuss this in the OTHER ISSUES AND SUGGESTIONS section.
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DEFENSES
Discuss defense contentions or reasonably probable defenses and available rebuttal
evidence. When no defenses are foreseeable, so note.
OTHER ISSUES AND SUGGESTIONS
This heading is optional and should be utilized when applicable.
Discuss problems/issues/concerns with the case. For example, a key witness may have
died. Discuss suggestions where the case can be improved. For example, there is an
additional witness that should be interviewed; the accountant/return preparer’s testimony
may need to be tied down in the grand jury; additional expenses may need to be
investigated.
SENTENCING
In either a short paragraph or by using bullets, summarize sentencing, including the base
offense level, specific offense characteristics, and proposed adjustments for aggravating
or mitigating offense related conduct. For example:
• TAX LOSS - $250,000 (includes relevant conduct)
• BASE OFFENSE LEVEL - 18 (2001 Book)
• NOTE POSSIBLE ENHANCEMENTS and/or REDUCTIONS
CONCLUSION
After careful consideration, we are [convinced/not convinced] that the evidence relied
upon to support the recommended prosecution is sufficient to indicate guilt beyond a
reasonable doubt and that there [is/is not] a reasonable probability of conviction.
We are closing our file in this case as of the date of this memorandum. Please be advised
that the "referral" of this matter will remain in effect until terminated within the meaning
of I.R.C. § 7602(d)(2)(B).
Should you have any questions about this memorandum, please contact the undersigned
at xxx-xxx-xxxx.
XXXXXXXXXXXX
Area Counsel (XXX), Criminal Tax
_________
By: NAME
Criminal Tax Attorney
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Direct Referrals
USAM 6-4.243 – Review of Direct Referral M atters
[updated August 2014]
The Tax Division authorizes the IRS to refer directly to the United States
Attorney to conduct a grand jury investigation or for prosecution the following categories
of matters:
A. Excise taxes. This category includes all 26 U.S.C. and 18 U.S.C. offenses
involving taxes imposed under Subtitles C, D, and E of the Internal Revenue
Code (26 U.S.C.), except taxes imposed under Chapter 24 (withholding from
wages), 32A parts I through III (motor and aviation fuels), and 38D (ozonedepleting chemicals).
B. Multiple filings of false and fictitious returns claiming refunds. This category
includes all 18 U.S.C. §§ 286 and 287 charges that arise when a taxpayer files, in
a single tax year, two or more returns on which false refunds are claimed. This
category does not include, and the IRS may not directly refer to the United States
Attorney, cases involving return preparers who falsified returns to claim refunds
or cases involving persons who submitted false or fictitious claims for refund to
the IRS through the Electronic Filing (ELF) program. (18 U.S.C. §§ 286 and 287).
C. Trust fund matters. This category involves alleged violations of the trust fund
laws. (26 U.S.C. §§ 7215 and 7512).
D. "Ten percenter" matters. This category includes wage-related cases in which
the holder of a winning bet pays a nominee a percentage of winnings in exchange
for the nominee's redemption of the winning bet. The IRS may directly refer such
cases to the United States only if they involve an arrest that occurs at the time of
the offense. (26 U.S.C. § 7206(2)).
E. IRS Form 8300 Returns. This category involves cases in which a taxpayer who
receives cash in a trade or business and is required under 26 U.S.C. § 6050I to file
an IRS Form 8300, fails to file or files a false Form 8300. With some exceptions,
the Tax Division authorizes direct referrals in such cases to prosecute violations
under 26 U.S.C. §§ 7203 and 7206. See Tax Division Directive No. 87-61
(February 27, 1987), Tax Resource Manual 16.
The United States Attorney may initiate or decline prosecution of direct referral
matters without first obtaining Tax Division approval, but in all other tax matters may
initiate proceedings only after the Tax Division authorizes prosecution. Once a
prosecution of any tax matter, including a direct referral matter, is initiated, however, the
United States Attorney may not dismiss the indictment, information, or complaint unless
and until the Tax Division authorizes dismissal. See USAM 6-4.246.
.
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Discontinued Investigations
IRM Provisions
9.5.14.12 (09-28-2005)
Procedures For Closing Discontinued Investigations
1. When an investigation is discontinued, the formal closing and associated civil
aspects of the investigation are handled differently for an administrative
investigation than for a grand jury investigation.
9.5.14.12.1 (09-28-2005)
Discontinued Administrative Investigation
1. Information developed during the course of an administrative investigation is not
subject to Rule 6(e) and, therefore, can be used by the other operating divisions in
the assessment and collection of a tax liability. The SSA will communicate the
withdrawal to the cooperating and/or referring group manager of the other
operating division. If a fraud referral prompted the investigation, the SSA will
also communicate the withdrawal to the Fraud Referral Specialist, Group
Manager.
2. The special agent will prepare a discontinuance report. If the investigation was tax
or tax-related the Criminal Investigation Closing Report (see IRM 9.5.14.15) will
be also be prepared.
3. The discontinued investigation report will include:
A. a summary of the evidence developed during the investigation that would
support or negate a recommendation of the civil fraud penalty. If
appropriate, the report should contain a statement to affect that nothing
was discussed or occurred in the investigation which precludes the
assertion of the civil fraud penalty.
B. In joint investigations, the discontinued investigation report should contain
a statement that the cooperating officer's group manager was advised of
the proposed action.
4. When the SAC approves a final report discontinuing a tax or tax-related
administrative investigation, he/she will promptly forward the reports to the
Territory Manager of Technical Services and Advisory Technical Services.
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9.5.14.12.2 (09-28-2005)
Discontinued Grand Jury Investigation
1. If a grand jury investigation does not result in a prosecution recommendation, the
special agent will prepare a discontinued investigation final report similar to the
final discontinued report in an administrative investigation and address it to the
attorney for the government.
2. The special agent should prepare separate exhibit folders for information
developed during the course of the administrative aspects of the investigation (if
there were any) and for documents governed by Rule 6(e). Grand jury information
should be clearly labeled and the SAC should not give copies of documents
containing grand jury information to any person not specifically on the grand jury
access list.
3. Discontinued grand jury investigations do not fall under the automatic closing
procedures. Accordingly, it is necessary to obtain concurrence from the attorney
for the government overseeing the grand jury investigation as to the decision to
discontinue the investigation. The special agent or the Supervisory Special Agent
(SSA) will be responsible for requesting the closing letter from DOJ, Tax
Division. See IRM 9.5.14.1.
4. At the conclusion of a grand jury investigation that does not result in a criminal
prosecution, the SAC will, within five workdays, ensure that a closing letter is
prepared. The letter should include the following (see Exhibit 9.5.14-4, Closing of
Discontinued Tax Grand Jury Investigation Letter; a template for the letter exists
in Document Manager):
A. the primary reason the investigation is being discontinued
B. whether there are any pending investigations on the other subjects under
the same grand jury investigation
C. an affirmative statement of the government attorney's concurrence with
the decision to discontinue the investigation
5. The SAC will ensure the closing letter is mailed to DOJ, Tax Division, Chief of
the Criminal Enforcement Section and copies to the attorney for the government
and CT Counsel when the grand jury investigation involve tax or tax-related
violations.
6. If the investigation was tax or tax-related, the special agent will prepare a
Criminal Investigation Closing Report. See IRM 9.5.14.15.
7. The closing report will be prepared in accordance with the secrecy requirements
of Rule 6(e) in that matters occurring before the grand jury will not be disclosed.
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8. Information developed during the course of a grand jury investigation typically
cannot be used by IRS in the civil assessment of tax unless a Rule 6(e) Order is
obtained by the attorney for the government. See IRM 9.3.1, Disclosure.
Note: If the prosecution recommendation report does not recommend prosecution
against the subject(s) of the grand jury investigation or anyone who has been
submitted as the subject of the investigation on the Form 9131, Request for Grand
Jury Investigation, or a grand jury expansion request, the special agent must
notify DOJ, Tax Division and CT Counsel that the investigation was concluded
without a prosecution recommendation. Failure to do so leaves an open grand jury
file for which CI is responsible.
9.5.14.12.3 (09-28-2005)
Discontinued Simultaneous Criminal Investigation Program Investigations
(International)
1. If a field office decides to withdraw from a Simultaneous Criminal Investigation
(SCIP) investigation, (see IRM 9.4.2, Sources of Information):
A. The SAC will submit a memorandum through the Director, Field
Operations to CI:OPS:I indicating the field office is withdrawing from the
investigation and why. The field office will also discuss the withdrawal
with the treaty counterpart designated SSA and document this in the
memorandum.
B. The Director, CI:OPS:I will inform the KM:IN of the action.
C. The Director, CI:OPS:I will advise the Competent Authority by letter.
D. The field office will proceed with the investigation under normal
guidelines, making any subsequent requests for information by collateral
assistance requests.
9.5.14.13 (09-28-2005)
Notification to Subjects When an Investigation is Discontinued
1. When an administrative investigation, not a Questionable Refund Program
investigation, is discontinued, a letter will be prepared by the SAC and sent to the
subject and/or representative by mail. The letter will state that CI is no longer
investigating the subject. If appropriate, it should also state that the matter has
been referred to the civil operating division.
2. If the SAC decides not to notify the subject, a memorandum setting forth the
reasons will be prepared. Letters will not normally be sent in the grand jury
investigation, nor investigations involving multiple filers or individuals related to
other prosecution investigations.
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3. In investigations declined by DOJ, Tax Division, letters of notification will not be
sent by the IRS.
*****
38.3.1.1 (08-11-2004)
Resubmissions Following Declinations by the Department of Justice
1. Where the Department of Justice (DOJ) or the US Attorney has declined to
authorize criminal proceedings, the letter declining prosecution will be reviewed
by the Special Agent in Charge (SAC) office that initiated the prosecution
recommendation to determine whether the declination should be protested and the
case resubmitted to DOJ. To be effective, resubmissions to DOJ should normally
be based on additional evidence and/or legal arguments overlooked by DOJ.
Where there is a disagreement in judgment, the resubmitted case should be
particularly strong from an evidentiary standpoint or be of significant import to
the tax enforcement program.
2. In addition, the fact that DOJ notifies the taxpayer that the matter has been
returned to Criminal Investigation at the time of the declination will not preclude
a resubmission of the matter, or the subsequent prosecution of the case if
prosecution is warranted. Taxpayers who contact either Criminal Investigation or
the Criminal Tax attorney following the receipt of such notification should be
advised that the matter is still under consideration for prosecution if a
resubmission is contemplated, or that the case has been (or will be) returned to the
Service for civil disposition as appropriate.
3. When the SAC determines resubmission is appropriate, the case will be returned
to the Criminal Tax attorney for review and evaluation regarding a possible
resubmission. The Criminal Tax attorney will notify the Area Counsel (CT) that
he/she is in receipt of a resubmission. The Area Counsel (CT) will notify the
Associate Chief Counsel (CT) of the resubmission.
4. If after reviewing the case, the Criminal Tax attorney concurs with the SAC’s
decision to resubmit the case, the complete case file will be transmitted to the
Associate Chief Counsel (CT) for review and evaluation. If the Criminal Tax
attorney disagrees with the prosecution recommendation, he/she will prepare a
criminal evaluation memorandum and return the case to the SAC.
5. The Associate Chief Counsel (CT) will review and evaluate the case and prepare
a criminal evaluation memorandum. The criminal evaluation memorandum and
the entire case file will be transmitted to the Director of Field Operations for
coordination with the SAC.
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Miscellaneous
IRM Provisions
38.3.1.4 (08-11-2004)
Dual and Successive Prosecution
1. DOJ’s Dual Prosecution Policy. The dual prosecution policy precludes the
initiation or continuation of a federal prosecution following a state prosecution
based substantially on the same act or acts unless there is a compelling federal
interest supporting the dual prosecution. US Attorneys’ Manual (USAM), Sec. 92.031.
2. DOJ’s Successive Prosecution Policy. The successive prosecution policy applies
when there has been a prior federal prosecution based substantially on the same
act or acts unless there is a compelling federal interest supporting the successive
prosecution. USAM, 9-2.031.
38.3.1.4.1 (08-11-2004)
Application of the Dual and Successive Prosecution Policies
1. If either policy is applicable, prosecution will not be initiated without prior
approval of the Assistant Attorney General, Tax Division.
2. The policies:
1. Apply whenever the underlying acts or transactions have been the subject
of a prior criminal proceeding to which jeopardy attached;
2. Are not terminated upon the filing of an indictment or criminal
information; and
3. Are not influenced by the fact that reversal of the earlier conviction is a
possibility.
3. Whenever the Solicitor General concludes that either the dual or successive
prosecution policies has been violated, a motion will be filed requesting that the
judgment of conviction be vacated.
4. The foregoing reflects:
A. DOJ, under its dual or successive prosecution procedures, evaluates all
IRS recommendations for prosecution in light of any state and federal
convictions of the taxpayer occurring before the criminal tax trial is
commenced or guilty plea accepted concerning conduct that may also
constitute the criminal tax offense;
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B. DOJ will probably decline a criminal tax prosecution if the taxpayer is
already serving a long jail sentence on any matter;
C. Absent compelling reasons, DOJ will not institute prosecution where the
taxpayer has previously been convicted for the same transaction (i.e.,
where the unreported income in the proposed criminal tax case was
derived from bribery, for which the taxpayer has been convicted);
5. In applying its dual or successive prosecution policy, the Tax Division has
asserted that it considers such matters as the similarity in the transaction(s) in the
earlier conviction and the criminal tax case; the appropriateness of the punishment
in connection with the prior conviction; its deterrent effect; and, where
appropriate, the appellate status of the prior conviction.
38.3.1.4.2 (08-11-2004)
Exceptions to the Dual and Successive Prosecution Policies
1. Prosecution of a case having dual or successive prosecution implications is not
necessarily prohibited if the Assistant Attorney General, Tax Division, concludes
that the prior proceeding left substantial federal interests demonstrably
unvindicated.
38.3.1.5 (08-11-2004)
Health, Age, and Mental Condition
1. The taxpayer’s health, age and mental condition (not rising to the level of
insanity), both at the time of the alleged offense and at the time of the referral for
prosecution, are among the factors to be considered when reviewing a prosecution
recommendation.
2. The criminal evaluation memorandum must analyze and discuss these factors to
the extent they affect willfulness and the probability of conviction.
38.3.1.6 (08-11-2004)
Solicitation of Returns
1. Solicitation generally consists of an oral or written request for the filing of
specific returns by a revenue agent and/or officer, or a summons for information
by which a return can be prepared if the taxpayer understands that a return could
be filed in lieu of specific compliance with the summons.
2. DOJ considers the active solicitation of a return as detrimental to a criminal case
in that the defense can be expected to argue that the prosecution was instituted
because of the unsuccessful attempt to dispose of the matter civilly and as a
substitute for unsuccessful collection. Solicitation of a return where no return is
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subsequently filed is not considered to detract from prosecution. When
solicitation is present in a criminal case, the Criminal Tax attorney must discuss
its possible impact on the successful prosecution of the case in the criminal
evaluation memorandum.
38.3.1.7 (08-11-2004)
Fugitive and Absentee Taxpayers
1. There are a number of problems in referring a case where the taxpayer is either
outside the United States or a fugitive. DOJ employs the following presumptions
in determining whether such a case merits indictment:
A. If the party is a United States citizen, DOJ will assume he/she has some
ties with the United States that will induce him/her to return.
B. If the party is an alien, the presumption will be against his/her returning to
the United States.
2. When reviewing prosecution recommendations involving a fugitive taxpayer, the
Criminal Tax attorney will look into all the facts and circumstances, including the
taxpayer’s business interests and family ties in the United States, and evidence
supporting and/or rebutting either of the presumptions should be discussed in the
criminal evaluation memorandum.
38.3.1.8 (10-03-2007)
Balancing Criminal and Civil Aspects
1. The criminal and civil aspects of a case do not present an either/or proposition.
Rather, the criminal and civil aspects of a case should be balanced to the extent
possible without prejudicing the criminal prosecution.
2. While a case is under criminal investigation, and until the criminal aspects of the
case are closed, all proposed civil actions must be coordinated with the Criminal
Tax attorney/manager. Regardless of which Operating Division generates the
request, the Criminal Tax attorney/manager will consult with all necessary civil
attorneys/managers, as well as Criminal Investigation and/or DOJ. If agreement is
reached between the parties, the Criminal Tax attorney/manager will provide to
the requesting client the Counsel position regarding whether and to what extent
any civil action may take place prior to the time the criminal aspects of the case
are closed. If agreement is not reached, then the matter will be reconciled using
normal reconciliation procedures. See CCDM 31.1.4.4
(http://publish.no.irs.gov/getpdf.cgi?catnum=29650)
3. Examples of proposed civil actions that require coordination with the Criminal
Tax attorney include without limitation:
• contact with the criminal target
• solicitation of consents to extend the civil statute of limitations
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•
•
•
•
•
•
•
•

assessments, including jeopardy and termination assessments
issuance of notices of deficiency
filing notices of federal tax lien
issuance of summonses
solicitation of collection waivers
any collection action
eliminating or partially conceding the fraud penalty
investigation of offers in compromise

4. Once the criminal aspects of a case have been concluded, proposed civil actions
should be discussed with the Area Counsel (CT). All civil actions, including
reduction of deficiency figures below the criminal figures, will be determined by
the appropriate civil Associate Area Counsel.
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Department of Justice
Tax Division
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Department of Justice Tax Division
 Authorization of Tax Charges
 Stolen Identity Refund Fraud
 Parallel Proceedings
 Conferences
 Standard of Review: Authorizations/Declinations
 Expedited Plea Program
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Authorization of Tax Charges
USAM 6-1.110 – Crim inal Tax Cases
[updated September 2007]
The Tax Division oversees all federal criminal tax enforcement and handles the
investigation and/or prosecution of certain criminal tax cases. For a map reflecting the
geographical assignments of the Tax Division Criminal Enforcement Sections, see
Tax Resource Manual 1. For contact information, including mailing addresses and
telephone and fax numbers, see Tax Resource Manual 2.
With certain exceptions set forth in this chapter, only the Tax Division may
authorize grand jury investigations of potential criminal tax violations and the
designation of any individual or entity as a target of the investigations. Only after the Tax
Division has authorized a grand jury investigation, may a United States Attorney issue
subpoenas and undertake other investigative actions. In addition, only after the Tax
Division has authorized the prosecution of individuals and entities for criminal tax
violations, may a United States Attorney seek an indictment or file any tax charges.
Criminal tax violations include not only federal criminal charges arising under the
internal revenue laws but also related statutes contained in provisions other than Title 26,
United States Code. See USAM 6-4.200.
Once the Tax Division authorizes a tax investigation or prosecution, a United
States Attorney generally has responsibility for handling the case. Upon the request of the
United States Attorney, and provided that the Tax Division has sufficient resources, the
Tax Division may assist the United States Attorney in investigating and/or prosecuting a
tax case. The Tax Division may assign one or more of its highly qualified trial attorneys
to handle the grand jury investigation and/or trial responsibilities or to work as cocounsel with an Assistant United States Attorney in one or more cases or investigations.
If needed, the Tax Division can assign a Division attorney to assume responsibility for
the United States Attorney's criminal tax docket for a period of time. Tax Division
attorneys can also assist with criminal tax policy and litigation matters, including foreign
evidence-gathering problems. Contact the Chief of the appropriate Criminal Enforcement
Section for assistance.
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USAM 6-4.210 – Tax -Related M ail, W ire or Bank Fraud, RI CO or
M oney Laundering Charges
[updated September, 2012]
A United States Attorney must obtain Tax Division approval before bringing
mail, wire or bank fraud charges, either alone or as the predicate to RICO or money
laundering charges, if the conduct arises under the internal revenue laws. Conduct arising
under the internal revenue laws includes a defendant's submission of a document or
information to the IRS. A United States Attorney also must obtain Tax Division approval
to bring charges based on state tax violations if the case involves parallel federal tax
violations. See Tax Division Directive No. 128 (Oct 29, 2004), Tax Resource Manual 14.
A. Mail, Wire or Bank Fraud Charges. The Tax Division may approve mail, wire
or bank fraud charges in tax-related cases involving schemes to defraud the
Government or other persons if there was a large fraud loss or a substantial
pattern of conduct and there is a significant benefit to bringing the charges instead
of or in addition to Title 26 violations. See generally USAM 9-43.100. Absent
unusual circumstances, however, the Tax Division will not approve mail or wire
fraud charges if a case involves only one person's tax liability or when all
submissions to the IRS were truthful.
Examples of situations where, with Tax Division approval, a United States
Attorney may appropriately use mail, wire or bank fraud charges in a tax case
include:
1) when a target has filed multiple fraudulent returns seeking tax refunds,
using fictitious names, or using the names of real taxpayers without their
knowledge, appropriate charges may include mail fraud (18 U.S.C.
§ 1341) or wire fraud (18 U.S.C. §1343);
2) when a target has promoted a fraudulent tax scheme, appropriate
charges may include mail fraud (18 U.S.C. § 1341) or wire fraud (18
U.S.C. §1343);
3) when a target has induced a financial institution to approve refund
anticipation loans on the basis of the fraudulent information submitted to
the IRS, appropriate charges may include bank fraud charges (18 U.S.C.
§ 1344).
The Government may derive significant benefits at different stages of the
litigation by using mail, wire or bank fraud charges. First, at the charging stage,
the charges may support the Government's effort to forfeit the proceeds of the
fraud scheme or may enable the Government to describe the entire scheme in the
indictment. Second, at trial, the charges may support the Government's
presentation of all relevant evidence of the scheme or permit flexibility in the
Government's choice of witnesses. And third, at sentencing, the charges may
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support the Government's efforts to obtain full restitution. See USAM 927.320(B)(3) ("If the evidence is available, it is proper to consider the tactical
advantages of bringing certain charges.").
B. Racketeering and Money Laundering Charges Based on Tax Offenses. The
Tax Division will not authorize the use of mail, wire or bank fraud charges to
convert routine tax prosecutions into RICO or money laundering cases, but will
authorize prosecution of tax-related RICO and money laundering offenses when
unusual circumstances warrant such a prosecution. A United States Attorney who
wishes to bring a RICO charge (18 U.S.C. § 1962) in any criminal matter arising
under the internal revenue laws, must first obtain the authorization of the Tax
Division and the Criminal Division's Organized Crime and Racketeering Section.
See USAM 9-110.101. This requirement also applies to RICO cases where the
predicate act is a state tax violation and there is a parallel federal violation. A
United States Attorney who wishes to bring a money laundering charge (18
U.S.C. § 1956) based on conduct arising under the internal revenue laws, must
first obtain the authorization of the Tax Division and, if necessary, the Criminal
Division's Asset Forfeiture and Money Laundering Section. See USAM 9105.300.
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USAM 6, Tax Resource M anual 14 – Tax Division Directive No. 128
(supersedes Directive No. 99) Charging M ail Fraud, W ire Fraud or
Bank Fraud Alone or as P redicate Offenses in Cases I nvolving Tax
Adm inistration [October 29, 2004]
Tax Division approval is required for any criminal charge if the conduct at issue
arises under the internal revenue laws, regardless of the criminal statute(s) used to charge
the defendant. Tax Division authorization is required before charging mail fraud, wire
fraud or bank fraud alone or as the predicate to a RICO or money laundering charge for
any conduct arising under the internal revenue laws, including any charge based on the
submission of a document or information to the IRS. Tax Division approval also is
required for any charge based on a state tax violation if the case involves parallel federal
tax violations.
The Tax Division may approve mail fraud, wire fraud or bank fraud charges in
tax-related cases involving schemes to defraud the government or other persons if there
was a large fraud loss or a substantial pattern of conduct and there is a significant benefit
to bringing the charges instead of or in addition to Title 26 violations. See generally
United States Attorneys' Manual (U.S.A.M.) §9-43.100. Absent unusual circumstances,
however, the Tax Division will not approve mail or wire fraud charges in cases involving
only one person's tax liability, or when all submissions to the IRS were truthful.
Fraud charges should be considered if there is a significant benefit at the charging
stage (e.g., supporting forfeiture of the proceeds of a fraud scheme; allowing the
government to describe the entire scheme in the indictment); at trial (e.g., ensuring that
the court will admit all relevant evidence of the scheme; permitting flexibility in choosing
witnesses); or at sentencing (e.g., ensuring that the court can order full restitution). See id.
§9-27.320(B)(3) ("If the evidence is available, it is proper to consider the tactical
advantages of bringing certain charges.").
For example, mail fraud (18 U.S.C. §1341) or wire fraud (18 U.S.C. §1343)
charges may be appropriate if the target filed multiple fraudulent returns seeking tax
refunds using fictitious names, or using the names of real taxpayers without their
knowledge. Fraud charges also may be considered if the target promoted a fraudulent tax
scheme.
Bank fraud charges (18 U.S.C. §1344) can be appropriate in the case of a tax
fraud scheme that victimized a financial institution. Example: the defendant filed false
claims for tax refund and induced a financial institution to approve refund anticipation
loans on the basis of the fraudulent information submitted to the IRS.
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Racketeering and Money Laundering Charges Based on Tax Offenses
The Tax Division will not authorize the use of mail, wire or bank fraud charges to
convert routine tax prosecutions into RICO or money laundering cases. The Tax Division
will authorize prosecution of tax- related RICO and money laundering offenses, however,
when unusual circumstances warrant it.
A United States Attorney who wishes to charge a RICO violation (18 U.S.C.
§1962) in any criminal matter arising under the internal revenue laws—including a
predicate act based on a state tax violation, in the case of a parallel federal tax violation—
must obtain the authorization of the Tax Division and the Criminal Division's Organized
Crime and Racketeering Section. U.S.A.M. §9-110.101.
A United States Attorney who wishes to bring a money laundering charge (18
U.S.C. §1956) based on conduct arising under the internal revenue laws must obtain the
authorization of the Tax Division and, if necessary, the Criminal Division's Asset
Forfeiture and Money Laundering Section. U.S.A.M. §9-105.300.
Date: October 29, 2004
Eileen J. O'Connor
Assistant Attorney General
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USAM 6, Tax Resource M anual 16 – Tax Division Directive No. 8761 (February 27, 1987) – Delegation of Authority for Tax
P rosecutions I nvolving R eturns Under 26 U.S.C. 6050I
By virtue of the authority vested in me by Part 0, Subpart N of Title 28 of the
Code of Federal Regulations (C.F.R.), particularly Section 0.70, delegation of authority
with respect to authorizing tax prosecutions, under Title 26, United States Code
(U.S.C.), Sections 7203 and 7206 with respect to Returns (IRS Form 8300) Relating to
Cash Received in a Trade or Business as prescribed in 26 U.S.C. Section 6050I, is
hereby conferred on the following individuals:
1. The Assistant Attorney General, Deputy Assistant Attorneys General, and
Section Chiefs of the Criminal Division.
2. Any United States Attorney appointed under Section 541 or 546 of Title
28, U.S.C.
3. Any permanently appointed representative within the United States
Attorney's Office assigned either as First Assistant United States Attorney
or Chief of criminal functions.
4. Any Attorney-In-Charge of a Criminal Division Organization Strike Force
established pursuant to Section 510 of Title 28, U.S.C.
5. Any Independent Counsel appointed under Section 593 of Title 28, U.S.C.
This delegation of authority is expressly restricted to the aforementioned
individuals and may not be redelegated.
The authority hereby conferred allows the designated official to authorize, on
behalf of the Assistant Attorney General, Tax Division, tax prosecutions under 26 U.S.C.
Sections 7203 and 7206 with respect to returns (IRS Form 8300) prescribed in 26 U.S.C.
Section 6050I relating to cash received in a trade or business; Provided, that:
1. The prosecution of such tax offenses (e.g. Sections 7203 and 7206)
involves solely cash received in a trade or business as required by 26
U.S.C. Section 6050I.
2. The matter does not involve the prosecution of accountants, physicians, or
attorneys (acting in their professional representative capacity) or their
employees; casinos or their employees; financial institutions or their
employees; local, state, federal or foreign public officials or political
candidates; members of the judiciary; religious leaders; representatives of
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the electronic or printed news media; officials of a labor union; and
publicly-held corporations and/or their officers.
3. The Tax Division of the Department of Justice will be furnished by
certified mail a copy of the referral from the Internal Revenue Service to
the designated field office personnel regarding the potential tax violations.
Except as expressly set forth herein, this delegation of authority does not include
the authority to file an information or return an indictment on tax matters. The authority
hereby delegated is limited solely to the authorization of tax prosecutions involving the
filing or non-filing of returns (IRS Form 8300) pursuant to 26 U.S.C. Section 6050I. The
authority to alter any actions taken pursuant to the delegation contained herein is retained
by the Assistant Attorney General, Tax Division, in accordance with the authority
contained in 28 C.F.R. 0.70.
Notwithstanding this delegation, the designated official has the discretion to seek
Tax Division authorization of any proposed tax prosecution within the scope of this
delegation or to request the advice of the Tax Division with respect thereto.
Roger M. Olsen
Assistant Attorney General
Tax Division
Approved to take effect on February 27, 1987.
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Tax Division Approval
Stolen Identity Refund Fraud
USAM 6-4.209 – Stolen I dentity Refund Charges
[new September 2012]
In Stolen Identity Refund Fraud ("SIRF") cases, the Assistant Attorney General,
Tax Division, has delegated to the United States Attorney the authority to (1) open taxrelated grand jury investigations; (2) charge by criminal complaint persons engaged in
SIRF crimes; and (3) seek and obtain seizure warrants for forfeiture of criminally derived
proceeds arising from SIRF crimes, without prior approval from the Tax Division. See
Tax Division Directive No. 144, Tax Resource Manual 36. The Internal Revenue Service,
Criminal Investigation, may or may not participate in the SIRF investigation. All
subsequent charging decisions by way of indictment, information, or superseding
indictment/information must be authorized in advance by the Tax Division. Expedited
review procedures between the United States Attorneys' Offices and the Tax Division are
available for proposed indictments/informations arising from SIRF investigations. (See
Memorandum dated September 18, 2012, from AAG Kathryn Keneally to All United
States Attorneys re: Expedited and Parallel Review of Proposed Indictments Arising from
Stolen Identity Refund Fraud, Tax Resource Manual 37.)
SIRF cases involve a fraudulent claim (or attempted claim) for a tax refund
wherein the fraudulent claim for refund (i.e. tax return) is in the name of a person whose
personal identification information appears to have been stolen or unlawfully used to
make the claim, and the claim is intended to benefit someone other than the person to
whom the personal identification information belongs. SIRF cases also include the
negotiation (or attempted negotiation), possession, or transfer, of refund proceeds
resulting from the above-defined scheme. See Tax Division Directive No. 144,
Tax Resource Manual 36, describing the types of cases that fall within and without the
definition of SIRF cases.
For purposes of illustration, SIRF crimes generally implicate the following
criminal statutes: 18 U.S.C. § 286 (conspiracy as to false claims), 18 U.S.C. § 287 (false
claims), 18 U.S.C. § 510 (Treasury check forgery), 18 U.S.C. § 641 (theft of public
money), 18 U.S.C. § 1028 (identity theft), 18 U.S.C. § 1028A (aggravated identity theft),
18 U.S.C. § 1029 (access device fraud), 18 U.S.C. § 1341 (mail fraud), 18 U.S.C. § 1343
(wire fraud), 18 U.S.C. § 1708 (theft or receipt of stolen mail) and/or 18 U.S.C. § 1709
(mail theft by postal employee).
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USAM 6, Tax Resource M anual 36 – Tax Division Directive 144
(January 30, 2014) –Delegation of Authority to Authorize Grand
Jury I nvestigations, Crim inal Com plaints, and Seizure W arrants
for Certain Offenses Arising from Stolen I dentity Refund Fraud
Purpose and Scope
The purpose of this delegation is to provide federal law enforcement officials with
the ability to timely address crimes of Stolen Identity Refund Fraud by delegating to the
United States Attorney the authority to: (1) open certain tax-related grand jury
investigations; (2) arrest and federally charge by criminal complaint a person engaged in
Stolen Identity Refund Fraud crimes; and (3) seek and obtain seizure warrants for
forfeiture of criminally derived proceeds arising from Stolen Identity Refund Fraud
crimes, all without prior approval from the Criminal Enforcement Sections of the Tax
Division.1 This delegation of authority is subject to the following limitations and those set
forth at Paragraphs 1 through 7 of this Directive.
First, the scope of this delegation is limited to Stolen Identity Refund Fraud
crimes that entail the filing of wholly fraudulent tax returns without the named taxpayer's
knowledge or consent. These crimes do not involve the legal analysis typically associated
with the evaluation of whether or not a material item on a filed tax return is or is not
intentionally and willfully false—matters exclusively delegated to the Tax Division to
ensure uniform enforcement and application of the tax laws.
Second, this delegation reflects the Tax Division's supervisory authority over all
matters arising under the Internal Revenue laws (see 28 C.F.R. §0.70(b)2), regardless of
the level of participation in the Stolen Identity Refund Fraud investigation by the Internal
Revenue Service, Criminal Investigation Division. However, it strongly encourages the
participation of the Internal Revenue Service, Criminal Investigation Division, in Stolen
Identity Refund Fraud investigations.3
Third, the application of this Directive is contingent upon the United States
Attorney designating an attorney within the office to serve as a point of contact for Stolen
Identity Refund Fraud cases ("USAO POC") who will be responsible for meeting the
respective notice requirements set forth within this Directive. (See enumerated
Paragraph 4 of this Directive).
Fourth, in all cases in which the United States Attorney seeks and obtains a
federal criminal complaint against a person for offenses involving Stolen Identity Refund
Fraud, any subsequent charging decision by way of indictment, information, superseding
indictment, or superseding information must be authorized in advance by the Tax
Division.4
ABA 34th Annual National Institute on Criminal Tax Fraud
ABA 7th Annual National Institute on Tax Controversy

Page 202 of 406

December 6, 2017
Criminal Tax Workshop (The Basics)

Fifth, in all cases in which the United States Attorney applies for and obtains a
seizure warrant for proceeds derived from crimes involving Stolen Identity Refund Fraud,
Tax Division approval is required before forfeiture of the funds is made (either
administratively or judicially) if refunds of legitimate taxpayers are at risk of being
forfeited. (See enumerated Paragraph 7 of this Directive).
Sixth, in all cases in which the United States Attorney applies for and obtains a
seizure warrant for proceeds derived from crimes involving Stolen Identity Refund Fraud,
any subsequent judicial forfeiture of the seized proceeds, whether through civil or
criminal judicial process, must be authorized in advance by the Tax Division.
Delegation
By virtue of the authority vested in me by Part 0, Subpart N of Title 28 of the
Code of Federal Regulations (C.F.R.), particularly Section 0.70, regarding criminal
proceedings arising under the internal revenue laws, for all offenses involving "Stolen
Identity Refund Fraud," as hereinafter defined, and subject to the limitations set forth
herein, authority is hereby conferred on all United States Attorneys to: (i) authorize taxrelated grand jury investigations; (ii) file federal criminal complaints; and (iii) apply for
seizure warrants for the forfeiture of criminally derived proceeds arising from Stolen
Identity Refund Fraud crimes.
This delegation of authority is subject to the limitations set forth above and the
following:
1. With respect to authorizing a tax-related grand jury investigation, the United
States Attorney has determined, based upon the available information, that:
(a) there exist articulable facts supporting a reasonable belief that a crime
involving Stolen Identity Refund Fraud is being, or has been, committed; (USAM
6-4.211.B) and
(b) a grand jury investigation is required to preserve evidence and witness
testimony, to identity further culpable persons and protect government funds, or
to initiate judicial process such as search warrants, arrest warrants, electronic
surveillance, or compulsory orders.
2. With respect to the filing of a federal criminal complaint, the United States
Attorney has determined, based upon the available information, that probable
cause exists to believe that a person has committed a Stolen Identity Refund
Fraud crime within his/her jurisdiction. (USAM 9-27.200).
3. The subject grand jury proceeding and/or charged defendant does not involve a
person considered to have national prominence—such as local, state, federal or
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foreign public official or a political candidate, members of the judiciary, a
member of the clergy, representatives of the electronic or printed news media, an
official of a labor union, and major corporations and/or their officers when they
are the target (subject) of such proceeding.5
4. Upon the opening of a tax-related grand jury investigation (or expansion of a nontax grand jury investigation) to include Stolen Identity Refund Fraud crimes, the
Special Agent in Charge, Internal Revenue Service, Criminal Investigation, or the
USAO POC shall immediately notify the Tax Division, through electronic
transmission, of the name of the grand jury investigation, the date of its inception
(or expansion), the target(s) named, if any have been identified, and the tax years
under investigation. If the USAO POC is the notifying party for any of the above,
the USAO POC shall notify the Internal Revenue Service, Criminal Investigation,
at the same time the Tax Division is notified. Upon receipt of notice and
evaluation, the Internal Revenue Service, Criminal Investigation, may make a
determination whether to join the investigation, thus permitting access to material
that can only be disclosed pursuant to 26 U.S.C. § 6I03(h).6
5. The authority hereby delegated includes the authority to designate: the targets
(subjects) and the scope of such tax-related grand jury inquiry, including the tax
years considered to warrant investigation. This delegation also includes the
authority for the United States Attorney to terminate such grand jury
investigation, provided that prior written notification is given to both the Internal
Revenue Service, Criminal Investigation, and the Tax Division. If the United
States Attorney terminates a grand jury investigation involving Stolen Identity
Refund Fraud crimes or de-targets subjects thereof, then the USAO POC shall
indicate in its correspondence that such notification terminates the referral of the
matter pursuant to 26 U.S.C. § 7602(c).
6. Upon the filing of a criminal complaint and/or application for a seizure warrant, in
all Stolen Identity Refund Fraud cases, the United States Attorney shall, through
his/her designated USAO POC, contemporaneously transmit an electronic copy of
such pleading to the Tax Division to ensure that timely notice is made to the Chief
of the appropriate Criminal Enforcement Section.
7. In Stolen Identity Refund Fraud cases involving application for a seizure warrant,
actions of the United States Attorney shall be consistent with the procedures of
the Intemal Revenue Service, Criminal Investigation, concerning seizure of
property and use of forfeiture process within criminal tax cases, except that
approval of the Tax Division is not required prior to seizure.7 However, if
refunds of legitimate taxpayers are at risk of being forfeited, Tax Division
approval is required before forfeiture of the funds is made either
administratively or judicially.
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Definition
8. For purposes of this Directive, "Stolen Identity Refund Fraud" is defined as cases
involving a fraudulent claim (or attempted claim) for a tax refund wherein the
fraudulent claim for refund (i.e. tax return) is in the name of a person8 whose
personal identification information appears to have been stolen or unlawfully used
to make the claim, and the claim is intended to benefit someone other than the
person to whom the personal identification information belongs. Stolen Identity
Refund Fraud cases also include the negotiation (or attempted negotiation),
possession, or transfer, of refund proceeds resulting from the above-defined
scheme. (Examples of cases that fall within and outside the scope of this
definition are set forth at Paragraphs 10 and 11 of this Directive.)
9. Stolen Identity Refund Fraud cases do not include situations in which the person
whose personal identification information was used to make a fraudulent claim
for tax refund intended such claim to be filed on his or another's behalf.
Cases Within Delegation
10. The types of cases within the scope of this Directive include, but are not limited
to:
(a) a situation in which personal identification information is stolen from a
nonculpable person and then used to make a fraudulent claim for tax refund
benefitting someone other than the person to whom the personal identification
information belongs;
(b) a situation involving a large-volume false claim scheme, in which a person
sells to a third party, or agrees to let the third party use, his or her personal
identification information unaware that the personal identification information
will be used to make a fraudulent claim for tax refund. This includes when a
person agrees to endorse a Treasury Check, having no knowledge that the check
relates to a fraudulent tax return using the person's personal identification
information. (But see Paragraph 11(d) of this Directive);
(c) a situation in which a return preparer makes and/or files a fraudulent claim for
tax refund using non-client personal identification information that has been
stolen or unlawfully used to make the claim. (But see Paragraph II(d) of this
Directive);
(d) a situation in which a culpable person in schemes matching the above
scenarios:
(i) receives, endorses, negotiates, utters, transfers, or cashes a refund
check;
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(ii) receives, possesses or transfers fraudulent refunds in bank accounts or
through prepaid debit cards; or
(iii) makes ATM withdrawals from prepaid debit cards loaded with
refunds.
Exceptions To Delegation
11. The types of cases outside the scope of this Directive include:
(a) a situation in which a culpable taxpayer files a fraudulent claim for refund
using his own social security number but claims a false dependency exemption
using another's social security number without lawful authority;
(b) a situation in which a return preparer alters the tax return of a client with or
without the client's knowledge or consent, claiming a higher refund;
(c) a situation in which a return preparer and a client conspire to file a false tax
return claiming an inflated refund;
(d) a situation in which a return preparer exploits or uses a client's (or potential
client's) personal identification information without the client's (or potential
client's) knowledge or consent, solely or in combination with other client (or
potential client) information, to file a fraudulent claim for tax refund.
Dates of Effectiveness
12. This Directive originally took effect for a two-year period beginning on October
1, 2012, and thereafter was made permanent on the date noted below.
Any case directly referred to a United States Attorney's office for a tax-related
grand jury investigation, criminal complaint, and or seizure warrant involving Stolen
Identity Refund Fraud which does not meet all of the requirements of this Directive, will
be considered an improper referral and outside the scope of this delegation of authority.
In no such case may the United States Attorney's office authorize a tax-related grand jury
investigation or file a criminal complaint. Instead, the case must be forwarded to the Tax
Division for authorization.
Authority to alter any actions taken pursuant to the delegations contained herein is
retained by the Assistant Attorney General in charge of the Tax Division in accordance
with the authority contained in 28 C.F.R. §O.70.
This Directive provides only internal Department of Justice guidance. It is not
intended to, does not, and may not be relied upon to create any rights, substantive or
procedural, enforceable at law by any party in any matter civil or criminal. Nor are any
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limitations hereby placed on otherwise lawful litigative prerogatives of the Department of
Justice.
Kathryn Keneally
Assistant Attorney General
Tax Division
APPROVED TO TAKE PERMANENT EFFECT ON: January 30, 2014
FN1. In tandem with the delegation of authority in this Directive, the Tax Division has
implemented expedited review procedures in Stolen Identity Refund Fraud cases when a
defendant is arrested by a state, local, or federal agency. These procedures provide for
simultaneous review of the proposed indictment or information by the Tax Division and
the United States Attorney's Office. (See Memorandum from Assistant Attorney General
Kathryn Keneally dated September 18, 2012, entitled, "Expedited and Parallel Review of
Proposed Indictments Arising from Stolen Identity Refund Fraud"). The Tax Division
may, in consultation with the Stolen Identity Refund Fraud Working Group of the
Attorney General's Advisory Committee, modify or supplement the procedures governing
expedited review in Stolen Identity Refund Fraud prosecutions.
FN2. 28 C.F.R. §O.70(b): "Criminal proceedings arising under the internal revenue
laws ... are assigned to and shall be conducted, handled, or supervised by, the Assistant
Attorney General, Tax Division," with a few specified exceptions. An offense is
considered to arise under the internal revenue laws when it involves (1) an attempt to
evade a responsibility imposed by the Internal Revenue Code, (2) an obstruction or
impairment of the Internal Revenue Service, or (3) an attempt to defraud the Government
or others through the use of mechanisms established by the Internal Revenue Service for
the filing of internal revenue documents or the payment, collection, or refund of taxes.
For purposes of illustration, Stolen Identity Refund Fraud crimes generally
implicate the following criminal statutes: 18 U.S.C. § 286 (conspiracy as to false claims),
18 U.S.C. § 287 (false claims), 18 U.S.C. § 510 (Treasury check forgery), 18 U.S.C.
§ 641 (theft of public money), 18 U.S.C. § 1028 (identity theft), 18 U.S.C. § 1028A
(aggravated identity theft), 18 U.S.C. § 1029 (access device fraud), 18 U.S.C. § 1341
(mail fraud), 18 U.S.C. § 1343 (wire fraud), 18 U.S.C. § 1708 (theft or receipt of stolen
mail) and/or 18 U.S.C. § 1709 (mail theft by postal employee).
FN3. Participation of the Internal Revenue Service, Criminal Investigation, will make
available to the prosecution team tax return and return information pursuant to 26 U.S.C.
§ 6103(h).
FN4. Post indictment resolution of Stolen Identity Refund Fraud cases shall be consistent
with Departmental policy.
FN5. See Tax Division Directive Nos. 59 and 138.
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FN6. If the Internal Revenue Service, Criminal Investigation, is not involved in the
Stolen Identity Refund Fraud investigation, then all grand jury notice responsibilities will
default to the USAO POC. Otherwise, grand jury notice responsibilities will lie with the
Special Agent in Charge, Internal Revenue Service, Criminal Investigation.
FN7. Forfeiture procedures of the Internal Revenue Service, Criminal Investigation, are
set forth at Sections 9.7.3 and 9.7.4 of the Internal Revenue Manual.
FN8. The term "person" is construed to mean an individual (including decedents, nonfiling minors, and illegal aliens), a trust, estate, partnership, association, company or
corporation.
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USAM 6, Tax Resource M anual 37 – Ex pedited and P arallel Review
of P roposed I ndictm ents Arising From Stolen I dentity Refund
Fraud [September 18, 2012]
This memorandum sets forth an expedited review process by the Tax Division and
United States Attorneys' Offices for all Stolen Identity Refund Fraud cases presented to
federal grand juries. It applies to Stolen Identity Refund Fraud cases that meet the criteria
set forth in Tax Directive No.144 entitled "Temporary Delegation of Authority to
Authorize Grand Jury Investigations, Criminal Complaints, and Seizure Warrants for
Certain Offenses Arising from Stolen Identity Refund Fraud" ("Directive"). This
memorandum is cross-referenced in Footnote 1 of the Directive wherein the Tax Division
advised that it "will implement expedited review procedures in Stolen Identity Refund
Fraud prosecutions providing for simultaneous review of the proposed indictment or
information by the Tax Division and the United States Attorneys' Offices."
The Directive generally defines Stolen Identity Refund Fraud cases as those
involving a fraudulent claim (or attempted claim) for a tax refund wherein the fraudulent
claim for refund (i.e., tax return) is in the name of a person whose personal identification
information appears to have been stolen or unlawfully used to make the claim, and the
claim is intended to benefit someone other than the person to whom the personal
identification information belongs. These cases also include the negotiation (or attempted
negotiation), possession, or transfer, of refund proceeds resulting from these types of
refund schemes. (See enumerated Paragraphs 8-11 of Tax Directive No. 144).
The expedited review process set forth in this memorandum is derived from a
proposal made by the Stolen Identity Refund Fraud Working Group of the Attorney
General's Advisory Committee (AGAC). With only minor changes, the Tax Division has
adopted the proposal in its entirety. Accordingly, the procedures outlined below provide a
methodology that will allow the Department of Justice Tax Division to review Stolen
Identity Refund Fraud cases concurrently with the United States Attorney's Office's
review processes, thereby meeting the United States Attorneys' Offices' arraignment and
grand jury schedules for Stolen Identity Refund Fraud cases.
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Scenario involving Complaint and Indictment:
1. In consultation with one of the United States Attorneys' Offices ("USAO"),
Defendant(s) are arrested by state, local, or federal agency based on evidence of
Stolen Identity Refund Fraud.
2. If the investigation is referred to a USAO by an agency other than the IRS, the
USAO will inform local Internal Revenue Service, Criminal Investigation
("IRSCI") to give IRS-CI the opportunity to participate in the investigation. (See
enumerated Paragraph 4 of Tax Directive No. 144).
3. Pursuant to the delegation of authority in Tax Directive No. 144, the USAO opens
a criminal tax matter and assigns an Assistant U.S. Attorney ("AUSA") to handle
the case.
4. Pursuant to the delegation of authority in Tax Directive No. 144, AUSA and
investigative agent prepare a criminal complaint and affidavit, which is then
sworn out before a Magistrate Judge.
5. AUSA forwards executed affidavit and criminal complaint to the United States
Attorney's Office Point of Contact ("USAO POC"), who in turn forwards, via
email, the affidavit and complaint to IRS-CI and the Tax Division's Point of
Contact ("Tax POC"). (See enumerated Paragraph 6 of Tax Directive No. 144).
6. AUSA prepares a proposed indictment and prosecution memorandum (hereinafter
"indictment package").
7. AUSA forwards indictment package to supervisory AUSA for internal review,
and also to the USAO POC for Department of Justice Tax Division ("DOJ Tax")
review.
8. The USAO POC forwards the indictment package, via email, to Tax POC for
simultaneous review and forwards its charging recommendation to IRS-CI, with
notice to both DOJ Tax and IRS-CI of the scheduled indictment presentation date.
DOJ Tax agrees that it will expedite its review and final determination prior to the
scheduled grand jury date.
9. USAO supervisory chain reviews indictment package.
10. Supervisory AUSA advises USAO POC of any significant, substantive
modifications or revisions made to proposed indictment by USAO supervisory
chain, and the USAO POC then forwards revised indictment package to Tax POC.

ABA 34th Annual National Institute on Criminal Tax Fraud
ABA 7th Annual National Institute on Tax Controversy

Page 210 of 406

December 6, 2017
Criminal Tax Workshop (The Basics)

11. Prior to final signature on indictment by U.S. Attorney or designated
representative, DO] Tax's final determination should be received via email by the
USAO POC, who will then forward it to the indictment signing authority.
12. In the ordinary course, DOJ Tax will be given three (3) calendar days (provided
the calendar days include at least one (1) business day) upon electronic receipt of
the indictment package from the USAO POC to review the indictment package. In
matters involving unusual, exigent circumstances, DOJ Tax will make every
effort to timely review and take final action on the pending indictment package.
13. If on the business day prior to presentation to the Grand Jury, DOJ Tax has not
given or denied approval of the indictment, the USAO must email Tax POC and
the DOJ Tax Section Chief and Assistant Chiefs requesting action by close of
business.
14. In the event that DOJ Tax does not respond with an email giving or denying
approval by the time the AUSA is scheduled to present the matter to the Grand
Jury, the USAO has authority to proceed with presentation to the Grand Jury and
seek indictment as though approval had been received.
Scenario involving Indictment:
1. In consultation with one of the USAOs, Defendant(s) are arrested by state, local,
or federal agency based on evidence of Stolen Identity Refund Fraud; or, public
safety, operational and/or flight concerns regarding targets of investigation create
need to arrest the targets and invoke the expedited review and approval
procedures.
2. If the investigation is referred to a USAO by an agency other than the IRS, the
USAO will inform local IRS-CI to give IRS-CI the opportunity to participate in
the investigation. (See enumerated Paragraph 4 of Tax Directive No. 144).
3. Pursuant to the delegation of authority in Tax Directive No. 144, the USAO opens
a criminal tax matter and assigns an AUSA to handle the case.
4. AUSA prepares an indictment package.
5. AUSA forwards indictment package to supervisory AUSA for internal review,
and also to the USAO POC for DOJ Tax review.
6. The USAO POC forwards the indictment package, via email, to Tax POC for
simultaneous review and forwards its charging recommendation to IRS-CI, with
notice to both DOJ Tax and IRS-CI of the scheduled indictment presentation date.
DOJ Tax agrees that it will expedite its review and final determination prior to the
scheduled grand jury date.
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7. USAO supervisory chain reviews indictment package.
8. Supervisory AUSA advises USAO POC of any significant, substantive
modifications or revisions made to proposed indictment by USAO supervisory
chain, and the USAO POC then forwards revised indictment package to Tax POC.
9. Prior to final signature on indictment by U.S. Attorney or designated
representative, DOJ Tax's final determination should be received via email by the
USAO POC, who will then forward it to the indictment signing authority.
10. In the ordinary course, DOJ Tax will be given three (3) calendar days (provided
the calendar days include at least one (I) business day) upon electronic receipt of
the indictment package from the USAO POC to review the indictment package. In
matters involving unusual, exigent circumstances, DOJ Tax will make every
effort to timely review and take final action on the pending indictment package.
11. If on the business day prior to presentation to the Grand Jury, DOJ Tax has not
given or denied approval of the indictment, the USAO must email Tax POC and
the DOJ Tax Section Chief and Assistant Chiefs requesting action by close of
business.
12. In the event that DOJ Tax does not respond with an email giving or denying
approval by the time the AUSA is scheduled to present the matter to the Grand
Jury, the USAO has authority to proceed with presentation to the Grand Jury and
seek indictment as though approval had been received.
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Parallel Proceedings
USAM 6, Tax Resource M anual 22 – Coordination of P arallel
Crim inal, Civil, and Adm inistrative P roceedings
[added September 2007]
I. Introduction
The Department has long recognized that effective law enforcement includes
parallel criminal, civil, and administrative proceedings. It is in the government's best
interests to punish the wrongdoers through criminal prosecution, maximize financial
recoveries, and stop ongoing conduct that harms the government. The Tax Division
advocates the use of the following civil proceedings, where appropriate, even when
parallel criminal proceedings are underway or are contemplated:
•
•
•
•
•

civil injunction proceedings to stop abusive tax scheme and scam promoters and
false return preparers, when the promotion or preparation is ongoing or likely to
recur and the harm to the government is significant
civil examination and collection proceedings (e.g., audits, collection actions,
erroneous refund suits) against customers of abusive scam and scheme promoters
or against clients of false return preparers
civil collection proceedings against criminal defendants
jeopardy or injunction proceedings to prevent the dissipation or dilution of assets
forfeiture proceedings to seize the proceeds of a crime

Generally, courts have approved of parallel proceedings. Nonetheless, when pursuing
them, attorneys should take care to use process appropriately and to comply with all
procedural and substantive laws. The following issues are properly considered.
II. Use of Process for Proper Purposes
An overarching principle that must be followed in parallel proceedings is the use
of process for proper purposes. Agents and/or attorneys may conduct investigative and
litigation tasks when justified by genuine case purposes. However, civil processes may
not be used as a pretext to obtain information for a criminal investigation and criminal
processes may not be used as a pretext to obtain information for a civil investigation. See
Section VIII, infra.
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III. Case Strategy and Theories
Consistency. The government's theories in the civil and criminal cases should not
be inconsistent. To this end, it may be necessary to review drafts of pleadings to be filed
(complaints, motions for summary judgment, discovery responses, and indictments/
informations), subject to disclosure limitations.
Timing. The timing of actions should be considered so as to maximize the
government's effectiveness, while avoiding or minimizing harm to any of the
proceedings. For example, generally, a criminal investigation or prosecution should not
delay or forestall most parallel civil proceedings. However, it may be necessary to
temporarily delay overt actions in a civil case until covert actions being conducted in a
criminal case (e.g., undercover operations, surveillance, search warrants) are completed.
Limitations on Communications. At all times during coordination
communications and document reviews, attorneys and agents should take care to abide by
limitations on the disclosure of information. Prohibited disclosures do or may include:
matters occurring before a grand jury under Federal Rule of Criminal Procedure 6(e); tax
returns or return information under the Internal Revenue Code, 26 U.S.C. § 6103;
information obtained under certain foreign treaties; and matters that have been sealed by
the court (e.g., search warrant affidavits). See Sections V-VII, infra.
IV. Information Sharing
Taking into account the overriding requirement that civil and criminal processes
be used for proper purposes and other disclosure constraints, information obtained as the
result of legitimate civil or criminal investigations or proceedings may be shared between
criminal and civil agents and attorneys. To maximize appropriate sharing, attorneys
should consider developing as much evidence as possible before the grand jury is used.
For example, witness interviews, undercover operations, surveillance, trash runs, and
publicly available information usually may be used to develop evidence in a criminal
case prior to the use of the grand jury. In turn, grand jury limitations on the disclosure of
such evidence would not come into play.
V. Grand Jury Information
Federal Rule of Criminal Procedure 6(e) prohibits the disclosure of "matters
occurring before the grand jury" to civil agents and attorneys, unless an express exception
is applicable and, in some instances, a court order is obtained. Information which is not
deemed to be "matters occurring before the grand jury" may be disclosed.
There are two types of disclosures to civil attorneys and agents that may arise
during parallel proceedings: 1) limited consultation disclosures —made for purposes of
furthering and protecting the criminal grand jury proceeding through appropriate
coordination when there are parallel cases; and 2) substantive use disclosures—made for
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the purpose of using grand jury information in a parallel civil proceeding. Two
exceptions under Rule 6(e) apply to these two types of disclosures. The exception
applicable to first type—disclosures in furtherance of the criminal case—is found in Rule
6(e)(3)(A)(i) and (ii); the exception applicable to the second type of disclosure—
substantive civil use—is found in Rule 6(e)(3)(C).
Consultation Disclosures
Rule 6(e)(3)(A) provides for disclosures of grand jury matters to government
attorneys. Rule 6(e)(3)(A)(i) permits disclosure of grand jury matters to a government
attorney for the performance of his or her duty in enforcing the criminal law or assisting
the grand jury. Rule 6(e)(3)(A)(ii) permits grand jury matters to be disclosed as is
necessary for an attorney to perform his duty to enforce the criminal law. Under these
sub-sections, an attorney handling the criminal case may disclose limited grand jury
matters to a DOJ attorney who is handling a parallel civil proceeding for consultation
purposes—in order to insure that actions taken by civil attorneys and/or personnel are not
inconsistent with and do not adversely affect the criminal investigation and prosecution.
See USAM 9-11.250 and Criminal Resource Manual 156.
Because the issue of disclosures of grand jury matters to civil attorneys and
agents for coordination purposes has not been decided by the courts, attorneys should
proceed with care. Thus, when there are parallel cases, attorneys should take care to
disclose only such limited information under Rule 6(e)(3)(A), as is necessary for
purposes of protecting and furthering the criminal grand jury proceeding through
appropriate coordination of the parallel proceedings. In this regard, disclosures, to the
extent necessary, should be narrowly tailored to effect coordination. Further, while
disclosures under Rule 6(e)(3)(A) are properly made for the limited purpose of protecting
and furthering the criminal case, it is best practice to avoid or limit the disclosures of
grand jury matters whenever possible. Practically speaking, this may mean that civil
attorneys and agents will provide most of the information about the theories of their
cases, expected investigative steps, potential witnesses and exhibits, etc., while criminal
attorneys and agents will evaluate that information and then provide only limited and
necessary information about the criminal case.
Disclosures for Civil Use
Civil attorneys and agents are not automatically entitled to disclosure of grand
jury matters for use in their civil proceedings. When disclosure of information that is
deemed to constitute matters occurring before the grand jury is sought for purposes of
using the information in the civil matter, a court order permitting such disclosure must
first be obtained. A court will permit disclosure under these circumstances only if the
government meets the exception requirements set forth in Rule 6(e)(3)(C)(i)(I): that the
disclosure is "preliminarily to or in connection with a judicial proceeding...." and a
showing of "particularized need" for the requested material has been made.
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VI. Search Warrant Materials
A search warrant is one method of obtaining evidence necessary for the criminal
case. Courts have approved the sharing search of warrant information with attorneys and
agents handling a parallel civil matter, absent a showing of bad faith, an abuse of process
or grand jury disclosure limitations.
Attorneys also should consider whether materials obtained through a search may
be deemed by a court to have been obtained through the grand jury process—for
example, in situations where search warrants are executed during a grand jury
investigation or after evidence has been presented to the grand jury.
Additionally, even if materials seized pursuant to a properly issued warrant may
be shared with civil attorneys and agents, the warrant affidavit may or may not be
appropriately shared. This is so if the affidavit has been sealed or if it contains grand jury
matters or other information which cannot be disclosed to or used by civil attorneys or
agents.
Finally, in situations where the civil proceeding goes forward before the criminal
proceeding and search warrant information is used in the civil proceeding, a defendant
may seek to unseal a search warrant affidavit in order to challenge the constitutionality of
the search and admissibility of evidence in the civil proceeding. In such cases, the
government may argue that a challenge to the search warrant is not appropriate in the
civil proceeding because the exclusionary rule does not apply there.
VII. Section 6103 Disclosures
Section 6103 (26 U.S.C.) protects all returns and return information collected or
gathered by the IRS from unauthorized disclosure. These disclosure provisions are not an
impediment to the government's ability to use parallel proceedings for effective
enforcement of the tax laws.
Under Section 6103 (h)(3), the IRS is permitted to disclose returns and return
information to DOJ if the IRS has referred a matter of tax administration to DOJ under
Section 6103(h)(2). Further, disclosures within the DOJ must be made in accordance with
26 U.S.C. Section 6103(h) and Treasury Regulation 26 C.F.R. Section 6103(h)(2)-1(a)
and (b).
DOJ attorneys (e.g., Tax Division Criminal Section Attorneys and Assistant
United States Attorneys) who are assigned to handle a criminal matter referred by the IRS
(e.g., for prosecution) may disclose returns and return information to seek information
from, or confer with, DOJ Civil Section attorneys and employees in connection with the
handling of the criminal case or for purposes of coordinating civil and criminal matters.
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VIII. Misuse of Power or Constitutional Violations
While courts have approved parallel proceedings, they also have recognized that
multiple actions against individuals have the potential for abuse. An often-cited case in
this area is United States v. Tweel, 550 F.2d 297 (5th Cir. 1977). There, the Fifth Circuit
reversed a conviction, finding that evidence elicited from a defendant during a civil audit
should be suppressed because the taxpayer's consent was obtained by literally true but
"sneaky" and "shocking" assurance by an IRS revenue agent that no "special agent" was
involved. According to the court, this created the mis-impression that the inquiry was for
a civil, and not a criminal, matter. The Fifth Circuit held that a defendant's consent to a
search (during a civil audit or other proceeding) will be deemed invalid if it is induced by
deceit, trickery, or misrepresentation about the nature of the inquiry.
Since the Tweel decision, most courts that have considered so- called Tweel
violations, have concluded that the government agents had not made affirmative
misrepresentations constituting fraud, trickery, and deceit, even where they had failed to
warn the taxpayers of a possible or ongoing criminal prosecutions." In two recent cases
involving the SEC, defendants have successfully argued that the government abused its
power and violated the defendants' due process rights by allegedly using civil
proceedings to gather evidence for a criminal prosecution. See United States v. Stringer,
408 F.Supp.2d 1083 (D. Or. 2006); United States v. Scrushy , 366 F. Supp.2d 1134 (N.D.
Ala. 2005). In those cases, the courts were convinced that the government had improperly
used civil process to develop evidence for the criminal cases and, in so doing, had
violated the defendants' constitutional rights and/or departed from the proper
administration of justice. Under those circumstances, both courts opined that the
government was obligated, but failed, to inform the defendants of the specific criminal
investigations that were ongoing. They concluded that the standard warnings given by the
SEC attorneys to the defendants—informing them that the government could use the
information in any criminal proceeding—did not suffice. Based on the government's
conduct, the courts sanctioned the government by suppressing the defendant's deposition
testimony (Scrushy) or dismissing the indictment (Stringer).
Such claims of having been manipulated or misled by the government also have
resulted in the dismissal of an indictment, under circumstances where the government has
made false promises to the detriment of the criminal defendants. See, e.g., United States
v. Rodman, 519 F.2d 1058, 1059 (1st Cir. 1975) (indictment dismissed where subject of
SEC investigation was induced to cooperate based on representation that SEC would
make a strong recommendation against criminal prosecution and no such
recommendation was made); United States v. Rand, 308 F. Supp. 1231, 1235 (N.D. Ohio
1970) (criminal case dismissed where it was based on testimony of subject at SEC trial
induced by representation that there would be no criminal prosecution).
In short, while conducting parallel proceedings, attorneys and agents must take
care not to affirmatively mislead targets about a criminal prosecution in order to obtain
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information from them, nor use a civil or administrative proceeding as a stalking horse to
develop evidence for the criminal case.
IX. Criminal Discovery and Disclosure Obligations
The government has certain discovery obligations in criminal proceedings (e.g.,
Fed.R.Crim.P 16, Brady v. Maryland, Giglio v. United States, and the Jencks Act,). To
meet those obligations, prosecutors should be sure to obtain information known to agents
and attorneys who are working on parallel civil matters, including the statements of
defendants and witnesses and exculpatory evidence that may be contained in civil and
administrative case files.
X. Civil Discovery and Trial Disclosures
At times, a civil proceeding will go forward before the criminal investigation is
completed and an indictment is sought. This is particularly true when the government
pursues civil injunctions. Given the likely timing of these proceedings, attorneys and
agents should consider the impact of civil discovery on the criminal investigation and
prosecution.
Discovery under the Federal Rules of Civil Procedure is permitted earlier in the
proceedings and is broader than the discovery permitted under the Federal Rules of
Criminal Procedure. Initial disclosures of documents that a party "may use to support its
claims or defenses" are required under Rule 26(a)(1) of the Federal Rules of Civil
Procedure. Further, criminal defendants may attempt to use the liberal civil discovery
rules to learn information about the government's criminal case that they would not
otherwise obtain or that they would ordinarily not obtain until closer to trial.
There are several ways for the government to meet its civil discovery obligations
while protecting the criminal case. First, if the government does not plan to use
information in criminal investigative files, that information need not be provided in the
Rule 26(a)(1) initial disclosures, because initial disclosures under Rule 26(a)(1) of the
Federal Rules of Civil Procedure are limited to information that the disclosing party "may
use to support its claims or defenses." Second, if necessary, the government can petition
the civil court to limit the defendant's discovery in the civil case in order to prevent a
criminal defendant from circumventing limitations on discovery in criminal cases. This is
done by moving for a Rule 26 ( c) protective order limiting the scope of discovery in the
civil case. Third, if the court is unwilling to enter a protective order, the government
could seek a stay of the civil action pending resolution of the criminal case. Finally, as a
last recourse, the government can seek to dismiss the civil case without prejudice. This is
appropriate only where it is clear that: (1) turning over information from the criminal
investigation in civil discovery will substantially prejudice the criminal case, and (2)
criminal prosecution is more important than obtaining the injunction or other civil relief.
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In addition to the issues raised by discovery in the civil proceeding, the
government will be disclosing information in preparation for hearings in the civil
proceedings. Disclosure of the government's evidence may result in the defendant's
attempting to contact or intimidate witnesses, or attempting to destroy or manufacture
evidence. Further, at least some of the government's theories and evidence will be
disclosed to a defendant before he or she proceeds to the criminal trial. Moreover, if the
information developed in a civil injunction case is similar to information contained in a
sealed affidavit for a search warrant, the government's reasons for sealing the search
warrant may be eliminated.
Notwithstanding the possibility that some of the government's criminal case may
be disclosed earlier than would otherwise occur were there no parallel civil proceeding,
the benefits to the government are likely to outweigh the possible harm to the criminal
case. Promoters and preparers will be enjoined. Customers and clients will be put on
notice and may be more inclined to cooperate with the government once a court has
enjoined the abusive activity. The government will not lose significant assets and will be
able to recover revenues.
XI. Conclusion
Parallel proceedings present additional challenges and potential benefits and risks
to consider. Yet, the benefits gained by comprehensive efforts to punish and deter
wrongdoers through effective criminal prosecutions, civil monetary recoveries, and
injunctions are well worth the extra efforts made and any additional risks incurred.
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Conferences with DOJ Tax Division
USAM 6-4.214 – Conferences
[updated January, 2014]

If time and circumstances permit, the Tax Division generally grants a taxpayer's
written request for a conference with the Division in Washington, D.C. If the taxpayer
makes the request for a conference after the Tax Division has forwarded the matter to the
United States Attorney, the Tax Division will deny the request and suggest that the
taxpayer ask the United States Attorney for a conference. The United States Attorney has
discretion to grant or deny a taxpayer's request for a conference. On rare occasions, the
Tax Division may ask a United States Attorney to hold a conference and submit a written
recommendation about whether the Division should change its decision regarding
prosecution.
During the conference, the Tax Division usually advises conferees of the
proposed charges, the method of proof, and the income and tax computations that the IRS
recommended. The Division also advises them that these may change. The taxpayer or
the taxpayer's representative may present explanations or evidence for the Tax Division
to consider in reaching a decision regarding prosecution. The conferees may not use the
conference, however, as an opportunity to explore the Government's evidence.
The Government may use any statements made by the taxpayer at the conference
not only to evaluate the matter, but also in any court proceeding, whether criminal or
civil. See Fed. R. Evid. 801(d)(2). The Government does not, however, use in general
court proceedings statements made at these conferences by attorneys for the taxpayer,
i.e., vicarious admissions. The Government may also develop investigative leads from
any information provided at the conference. The Tax Division permits plea negotiations
during conferences in non-grand jury cases. A plea obtained in such a case must be
consistent with the Tax Division's major count policy and the policies of the appropriate
United States Attorney's Office. See Tax Division Directive No. 86-58 (May 14, 1986),
Tax Resource Manual 15, supplemented by Tax Resource Manual 38.
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USAM 6, Tax Resource M anual 15 – Tax Division Directive No. 8658 (M ay 14, 1986)—Tax Conferences
Note. This Memorandum is supplemented by Tax Resource Manual 38.
Introduction. While it is the function of the Tax Division to carefully review the
facts, circumstances, and law of each criminal tax case as expeditiously as possible, the
taxpayer should be given a reasonable opportunity to present his/her case at a conference
before the Tax Division. Where the rules governing conferences are so rigid and
inflexible that such an opportunity is effectively denied a taxpayer, the interests of justice
are not served. The following guidelines will assist the Tax Division attorneys in
reviewing such cases.
1. Vicarious Admissions. Effective immediately, the vicarious admissions
rule for statements by lawyers attending conferences before the Criminal
Section shall no longer be used by the Tax Division, except where the
lawyer authenticates a written instrument, i.e., document, memorandum,
record, etc.
2. Administrative Investigations. Effective July 1, 1986, plea negotiations
may be entertained at the conference in non-grand jury matters, consistent
with the policies of the appropriate United States Attorney's office.
Written plea agreements should be prepared and entered into by the
United States Attorney's office unless there is a written understanding
between the Tax Division and the United States Attorney's office to the
contrary. Where the prospective defendant indicates a willingness to enter
into a plea of guilty to the major counts(s) and to satisfy the United States
Attorney's office policy, the matter should be referred to the United States
Attorney's office for plea disposition.
3. Number of Conferences. There is no fixed number of conferences which
may be granted in any one particular case. Ordinarily, one conference is
sufficient. However, in some cases it may be that more than one
conference is appropriate. The test is not in the number of conferences, for
there is no right to a conference, but whether, under the facts and
circumstances of the case, sufficient progress is or will be made in either
the development of material facts or the clarification of the applicable law,
without causing prejudice to the United States. Tax Division attorneys
should be mindful that justice delayed is justice denied and, therefore,
sound, professional judgment should be used at all times in such matters.
4. Witness at Conferences. On occasion, the taxpayer or a witness may
attend the conference. In rare situations, the taxpayer or a witness may
attempt to make oral representations or statements at the conference.
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There are no restrictions on the use of such statements by the Government.
However, such attempts should be discouraged, since the Tax Division is
conducting a review of an investigation and is not conducting either a
hearing or an investigation. Under no circumstances may evidence be
presented at the conference based upon any understanding that it is in lieu
of any person testifying before a grand jury.
5. Grand Jury Investigations and Coordination with United States
Attorney's Office. Effective immediately, in every grand jury
investigation where a conference is requested, the Tax Division trial
attorney shall initially contact the United States Attorney's office and
discuss the case with the appropriate Assistant United States Attorney, and
ascertain whether disclosure of any facts of the case is likely to expose any
person, including witnesses, to the risk of intimidation or danger. If there
is such a risk, the trial attorney shall then advise the appropriate assistant
chief of the Criminal Section, who shall decide the appropriate course of
action. The Tax Division trial attorney shall advise the Assistant United
States Attorney that he/she may attend the conference if they so desire.
ROGER M. OLSEN
Assistant Attorney General
Tax Division
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USAM 6, Tax Resource M anual 38 – Supplem ental procedures for
Tax Division conferences associated w ith litigation to w hich a Tax
Division attorney has been assigned [January, 2014]
October 1, 2013
MEMORANDUM
To:

Chiefs, Assistant Chiefs, Senior Litigation Counsel, and Line Attorneys
Criminal Enforcement Sections

From:

Kathryn Keneally
Assistant Attorney General

Subject:

Supplemental procedures for Tax Division conferences associated with
litigation to which a Tax Division attorney has been assigned
To ensure the continued independent evaluation of a matter referred to the
Tax Division for prosecution, when a taxpayer requests a Tax Division
conference in litigation handled wholly or in part by a Tax Division attorney,
the following procedures will apply:
1. Upon request of the taxpayer, where a line attorney who is not a Senior
Litigation Counsel has been or will be assigned to litigation of the case, a
manager or Senior Litigation Counsel will attend the Tax Division
conference;
2. Where a manager or Senior Litigation Counsel has been or will be
assigned to litigation of the case, a different manager or Senior Litigation
Counsel will attend any requested Tax Division conference along with the
assigned attorney(s), and will be assigned to review any memoranda
prepared by the manager or Senior Litigation Counsel assigned to litigate
the case; and
3. Upon completion of the conference, a memorandum of the conference
should be prepared by one of the Tax Division participants and should be
signed by all Tax Division participants.
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Standards of Review – Authorizations/Declinations
USAM 6-4.211– Standards of Review
[updated September 2007]
A. Prosecution. The Principles of Federal Prosecution set forth the standards that
govern the Tax Division's review of a criminal tax matter to determine whether to
authorize prosecution. Under these principles, before authorizing a prosecution,
the Tax Division must conclude that the Government has: 1) sufficient evidence
to support a prima facie case; and 2) a reasonable probability of conviction. See
USAM 9-27.220. The Tax Division also considers factors such as uniformity,
balanced and broad enforcement goals, and Department and IRS priorities and
policies in criminal enforcement matters. See generally USAM 6-4.010.
B. Grand Jury Investigation. When it reviews a criminal tax matter to decide
whether it should authorize a grand jury investigation, the Tax Division considers
whether articulable facts support a reasonable belief that a target or subject is
committing or has committed a tax crime

USAM 6-4.212– Categories of M atters Review ed
[updated September 2007]
A. IRS Referrals. The Tax Division utilizes a complex/non-complex case
designation procedure to expedite the review of administrative criminal tax
matters that the IRS has referred while maintaining uniformity of prosecution
standards.
1) Complex Matters. The Tax Division designates as "complex" referrals that
have the following characteristics: a) the IRS utilized an indirect method of proof
in developing the case; b) the facts or legal issues are complicated; or c) the case
contains technical and/or sensitive issues or tax or policy issues. A docket
attorney from one of the three regional Criminal Enforcement Sections reviews
each complex referral and prepares a prosecution memorandum ("pros. memo")
that analyzes the evidence, highlights procedural and/or substantive problems
with the case, and makes recommendations for further action. At least one senior
Criminal Enforcement Section attorney reviews each pros. memo. The Tax
Division then decides to authorize or decline prosecution.
2) Non-complex Matters. Non-complex matters are referrals that are relatively
straightforward and uncomplicated and that do not present technical tax or
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sensitive policy issues. Senior Criminal Enforcement Section attorneys review
these referrals to ensure that they do not present issues that require in-depth
review. The Tax Division transmits a non-complex matter to the appropriate
United States Attorney within two weeks of receiving the referral from the IRS. In
turn, the United States Attorney must consider the matter within 90 days. See
USAM 6-4.244.
B. United States Attorney Requests for Grand Jury Authorization. When a
United States Attorney requests that the Tax Division authorize a grand jury
investigation into a matter arising under the internal revenue laws, Criminal
Enforcement Section personnel review the request and then approve or deny it.
See USAM 6-4.122 and 6-4.123.

USAM 6-4.213 – Review of Direct Referrals
[updated September 2007]
The Tax Division monitors all matters that the IRS refers directly to the United
States Attorneys. See USAM 6-4.243. If the Tax Division determines that the IRS has
improperly referred a matter to the United States Attorney, the Tax Division will inform
the United States Attorney to forward the matter to the Tax Division for review.

USAM 6-4.243 – Review of Direct Referral M atters
[updated August 2014]
The Tax Division authorizes the IRS to refer directly to the United States Attorney to
conduct a grand jury investigation or for prosecution the following categories of matters:
A. Excise taxes. This category includes all 26 U.S.C. and 18 U.S.C. offenses
involving taxes imposed under Subtitles C, D, and E of the Internal Revenue
Code (26 U.S.C.), except taxes imposed under Chapter 24 (withholding from
wages), 32A parts I through III (motor and aviation fuels), and 38D (ozonedepleting chemicals).
B. Multiple filings of false and fictitious returns claiming refunds. This
category includes all 18 U.S.C. §§ 286 and 287 charges that arise when a
taxpayer files, in a single tax year, two or more returns on which false refunds
are claimed. This category does not include, and the IRS may not directly
refer to the United States Attorney, cases involving return preparers who
falsified returns to claim refunds or cases involving persons who submitted
false or fictitious claims for refund to the IRS through the Electronic Filing
(ELF) program. (18 U.S.C. §§ 286 and 287).
C. Trust fund matters. This category involves alleged violations of the trust
fund laws. (26 U.S.C. §§ 7215 and 7512).
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D. "Ten percenter" matters. This category includes wage-related cases in
which the holder of a winning bet pays a nominee a percentage of winnings in
exchange for the nominee's redemption of the winning bet. The IRS may
directly refer such cases to the United States only if they involve an arrest that
occurs at the time of the offense. (26 U.S.C. § 7206(2)).
E. IRS Form 8300 Returns. This category involves cases in which a taxpayer
who receives cash in a trade or business and is required under 26 U.S.C.
§ 6050I to file an IRS Form 8300, fails to file or files a false Form 8300. With
some exceptions, the Tax Division authorizes direct referrals in such cases to
prosecute violations under 26 U.S.C. §§ 7203 and 7206. See Tax Division
Directive No. 87-61 (February 27, 1987), Tax Resource Manual 16.
The United States Attorney may initiate or decline prosecution of direct referral matters
without first obtaining Tax Division approval, but in all other tax matters may initiate
proceedings only after the Tax Division authorizes prosecution. Once a prosecution
of any tax matter, including a direct referral matter, is initiated, however, the United
States Attorney may not dismiss the indictment, information, or complaint unless and
until the Tax Division authorizes dismissal. See USAM 6-4.246.

USAM 6-4.218 – Tax Division Authorizations and Declinations
[updated September 2007]
The final authority for the prosecution or declination of all criminal matters
arising under the internal revenue laws rests with the Assistant Attorney General, Tax
Division. 28 C.F.R. § 0.70.

USAM 6-4.245 – Request to Decline P rosecution
[updated September 2007]
A. Request by United States Attorney. A United States Attorney who concludes
that the Government should not prosecute a particular tax matter must submit a
written recommendation to the Tax Division for consideration. The Assistant
Attorney General, Tax Division, will then evaluate the matter and determine
whether the matter should be prosecuted or declined. If the Assistant Attorney
General determines that the matter should be prosecuted, the United States
Attorney will be requested to proceed. If the United States Attorney declines to
proceed, Criminal Enforcement Section personnel from the Tax Division will
handle the matter. The United States Attorney must send the recommendation to
the Chief of the appropriate Criminal Tax Enforcement Section sufficiently in
advance of the expiration of the statute of limitations or any other deadlines to
give the Assistant Attorney General, Tax Division, sufficient time to consider the
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recommendation and to give Tax Division personnel sufficient time to prepare for
prosecution.
B. Grand Jury No Bill. Once a grand jury returns a no bill or otherwise acts on the
merits in declining to return an indictment, the United States Attorney must not
present the same matter (i.e., same transaction or event and the same putative
defendant) to another grand jury or present it again to the same grand jury without
the prior approval of the Assistant Attorney General, Tax Division. Ordinarily, the
Assistant Attorney General does not give that approval unless the Government
finds additional or newly-discovered evidence or there would be a clear
miscarriage of justice if the Government did not make a second attempt to obtain
an indictment.

USAM 6, Tax Resource M anual 8 – Effect of Declination on
Adm inistrative I nvestigations [updated September 2007]
When the Tax Division declines a matter that the IRS referred to it for
prosecution, the IRS can take whatever administration action it thinks is appropriate
under the circumstances, including further investigation by CI. Should CI chose to
investigate the declined matter further, its agents can use IRS summonses when
conducting that investigation. 26 U.S.C. § 7602(d). The IRS may resubmit the matter to
the Tax Division as a new referral.
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Expedited Plea Program
USAM 6, Tax Resource M anual 7 – General Enforcem ent –
Ex pedited P lea P rogram [updated September 2007]
The IRS and the Tax Division have implemented a nationwide guilty plea
program in certain administratively-investigated criminal tax cases. Under this program,
the IRS may refer a case directly and simultaneously to both the United States Attorney
and the Tax Division for an expedited guilty plea, if only legal source income is involved
(i.e., neither narcotics nor organized crime), and the taxpayer's counsel indicates that the
taxpayer wishes to enter such a guilty plea. This process permits the Government to
dispose expeditiously those cases in which the target of the investigation does not contest
criminal liability.
In expedited plea cases, the IRS first considers the proposed plea to ensure legal
sufficiency. It then forwards an abbreviated referral to both the United States Attorney
and the Tax Division. The authority to conduct plea negotiations and to accept the plea
rests with the United States Attorney and the Tax Division and not with the IRS. When
approving pleas in these cases, Tax Division criminal enforcement section attorneys and
Assistant United States Attorneys must ensure that the expedited plea is consistent with
the Tax Division's major count policy. See Tax Division Directive No. 111, dated
February 11, 1999; see also IRM 9.6.2.2 et seq.

38.2.1.7 (08-11-2004)
Plea Program Cases
1. The Expedited Plea Program, as set forth in Tax Division Directive 111, is
designed to expedite the handling of criminal tax cases where the taxpayer,
through his/her attorney, indicates during the course of an administrative
investigation being conducted by Criminal Investigation, an interest in entering a
guilty plea to some or all of the charges and years under investigation. The
program is intended to dispose expeditiously of the entire criminal case. It is not
intended to be utilized to limit the taxpayer’s exposure by curtailing or limiting
the Service’s investigation. The following factors should be present:
A. The case involves an administrative investigation involving legal source
income
B. It is available only to taxpayers who are represented by an attorney who
must initiate plea discussions and/or negotiations
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C. Criminal Investigation has not initiated the subject of plea discussions
D. The taxpayer has been informed that the Service has no authority to
engage in plea negotiations and that only DOJ can engage in such
negotiations
E. The taxpayer’s attorney has provided a written statement to CI confirming
the taxpayer’s desire to engage immediately in plea negotiations with DOJ
F. The taxpayer has been informed that he/she will be required to plead to the
most significant violation involved, consistent with the Tax Division’s
Major Count Policy
G. The IRS has taken precautions to insure that information furnished by the
taxpayer, prior to formal plea discussions with DOJ, will not be foreclosed
from future use under the restrictions of Fed.R.Crim.P.11(f), in the event
that plea negotiations fail
H. The IRS has sufficient evidence to constitute a referable matter to the Tax
Division
2. Criminal Tax Attorney Prereferral Assistance. After CI receives written
confirmation that the taxpayer wants to engage immediately in plea negotiations
with DOJ, the CT attorney will provide prereferral assistance, evaluating
A. Whether the evidence is sufficient to meet the requirements of
Fed.R.Crim.P.11(b)(3) (i.e., is there a factual basis to support the plea of
guilty to each of the counts under investigation); and
B. Whether the charges under investigation adequately address the crime(s)
committed by the taxpayer.
3. Review and Evaluation Procedures. The Criminal Tax attorney will review the
special agent’s report and exhibits and provide an evaluation of the evidence
consistent with the plea program procedures to the SAC via criminal evaluation
memorandum.
4. Procedures for Non-Program Plea Agreements. The Criminal Tax attorney does
not have authority to convert cases to the Expedited Plea Program that do not
meet the previously discussed criteria; however, the situation may arise that while
the case is being reviewed, the taxpayer and/or the taxpayer’s counsel, expresses a
willingness to enter into plea negotiations with DOJ. If this occurs, the criminal
evaluation memorandum should note the willingness of the taxpayer and/or
taxpayer’s counsel to plead guilty to the major count established by the evidence.
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Grand Jury Investigation
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The Grand Jury Investigation
 The Basics
 Authorization by Tax Division
 Grand Jury Secrecy
 Subpoenas and Search Warrants
 Foreign Evidence
 Immunities
 Privileges
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The Basics
USAM 9-11.101 – P ow ers and Lim itations of Grand Juries – The
Functions of a Grand Jury
While grand juries are sometimes described as performing accusatory and
investigatory functions, the grand jury's principal function is to determine whether or not
there is probable cause to believe that one or more persons committed a certain Federal
offense within the venue of the district court. Thus, it has been said that a grand jury has
but two functions—to indict or, in the alternative, to return a "no-bill." See Wright,
Federal Practice and Procedure, Criminal Section 110.
At common law, a grand jury enjoyed a certain power to issue reports alleging
non-criminal misconduct. A special grand jury impaneled under Title 18 U.S.C. § 3331 is
authorized, on the basis of a criminal investigation (but not otherwise), to fashion a
report, potentially for public release, concerning either organized crime conditions in the
district or the non-criminal misconduct in office of appointed public officers or
employees. This is discussed at USAM 9-11.300and USAM 9-11.330, and the Criminal
Resource Manual at 158-59. See Jenkins v. McKeithen, 395 U.S. 411, 430 (1969);
Hannah v. Larche, 363 U.S. 420 (1960). Whether a regular grand jury enjoys a
comparable authority to issue a report is a difficult and complex question. Cf. United
States v. Briggs, 514 F.2d 794 (5th Cir. 1975). The Criminal Division of the Department
of Justice should be consulted before any grand jury report is initiated, whether by a
regular or special grand jury. See also USAM 9-11.330.

USAM 9-11.120 – P ow er of a Grand Jury Lim ited by I ts Function
The grand jury's power, although expansive, is limited by its function toward
possible return of an indictment. Costello v. United States, 350 U.S. 359, 362 (1956).
Accordingly, the grand jury cannot be used solely to obtain additional evidence against a
defendant who has already been indicted. United States v. Woods, 544 F.2d 242, 250 (6th
Cir. 1976), cert. denied sub nom., Hurt v. United States, 429 U.S. 1062 (1977). Nor can
the grand jury be used solely for pre-trial discovery or trial preparation. United States v.
Star, 470 F.2d 1214 (9th Cir. 1972). After indictment, the grand jury may be used if its
investigation is related to a superseding indictment of additional defendants or additional
crimes by an indicted defendant. In re Grand Jury Subpoena Duces Tecum, Dated
January 2, 1985, 767 F.2d 26, 29-30 (2d Cir. 1985); In re Grand Jury Proceedings, 586
F.2d 724 (9th Cir. 1978).
A. Approval Required Prior to Resubmission of Same Matter to Grand Jury:
Once a grand jury returns a no-bill or otherwise acts on the merits in declining to
return an indictment, the same matter ( i.e., the same transaction or event and the
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same putative defendant) should not be presented to another grand jury or
resubmitted to the same grand jury without first securing the approval of the
responsible United States Attorney.
B. Use of Grand Jury to Locate Fugitives: It is improper to utilize the grand jury
solely as an investigative aid in the search for a fugitive in whose testimony the
grand jury has no interest. In re Pedro Archuleta, 432 F. Supp. 583 (S.D.N.Y.
1977); In re Wood, 430 F. Supp. 41 (S.D.N.Y. 1977), aff'd sub nom In re Cueto,
554 F.2d 14 (2d Cir. 1977). However, if the grand jury has a legitimate interest in
the testimony of a fugitive, it may subpoena other witnesses and records in an
effort to locate the fugitive. Wood, supra, citing Hoffman v. United States, 341
U.S. 479 (1951). If the present whereabouts of a fugitive is related to a legitimate
grand jury investigation of offenses such as harboring, 18 U.S.C. §§ 1071, 1072,
1381, misprision of felony, 18 U.S.C. § 4, accessory after the fact, 18 U.S.C. § 3,
escape from custody, 18 U.S.C. §§ 751, 752, or failure to appear, 18 U.S.C.
§ 3146, the grand jury properly may inquire as to the fugitive's whereabouts. See
In re Grusse, 402 F. Supp. 1232 (D. Conn. 1975). Unless such collateral interests
are present, the grand jury should not be employed in locating fugitives in bailjumping and escape cases since, as a rule, those offenses relate to the
circumstances of defendant's disappearance rather than his or her current
whereabouts.
Generally, grand jury subpoenas should not be used to locate fugitives in
investigations of unlawful flight to avoid prosecution. 18 U.S.C. § 1073.
Normally an unlawful flight complaint will be dismissed when a fugitive is
apprehended and turned over to State authorities to await extradition.
Prosecutions for unlawful flight are rare and the statute requires prior written
approval of the Attorney General, the Deputy Attorney General, the Associate
Attorney General, or an Assistant Attorney General. See USAM 9-69.460
(containing prior approval requirement for § 1073 indictments). Since indictments
for unlawful flight are rarely sought, it would be improper to routinely use the
grand jury in an effort to locate unlawful flight fugitives.
C. Obtaining Records to Aid in Location of Federal Fugitives: Alternatives to
Grand Jury Subpoenas: Since the enactment of the Electronic Communications
Privacy Act of 1986, law enforcement access to telephone records is covered by
Federal statute. See 18 U.S.C. § 2703. Pursuant to 18 U.S.C. §§ 2703(c)(1)(B) and
2703(c)(2) the government may obtain a "record or other information pertaining
to a subscriber" (telephone toll records) without notice to the subscriber by
obtaining: (1) an administrative or grand jury subpoena; (2) a search warrant
pursuant to State or Federal law; or (3) a court order pursuant to 18 U.S.C.
§ 2703(d) based on a finding that the information is relevant to a legitimate law
enforcement inquiry. See USAM 9-7.000 et seq. for information regarding the
Electronic Communications Privacy Act of 1986.
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Occasionally, there may be records other than telephone toll records which
might be useful in a fugitive investigation but which cannot be obtained by grand
jury subpoena, administrative subpoena, or search warrant. In such instances, it is
appropriate to seek a court order for production of the records under the All Writs
Act, 28 U.S.C. § 1651. The All Writs Act provides:
The Supreme Court and all courts established by the Act of Congress may
issue all writs necessary or appropriate in aid of their respective
jurisdictions and agreeable to the usages and principles of law.
The United States Supreme Court has recognized the power of a Federal
court to issue orders under the All Writs Act "as may be necessary or appropriate
to effectuate and prevent the frustration of orders it has previously issued in the
exercise of its jurisdiction." See United States v. New York Telephone Co., 434
U.S. 159, 172 (1977).
Because the purpose of the All Writs Act is to aid the court in the exercise
of its jurisdiction, an application for an order under the act must be sought only
from the United States District Court in which the complaint or indictment is
pending.
The use of the All Writs Act to obtain records in a fugitive investigation is
not a procedure to be used in every fugitive case. The willingness of courts to
issue such orders may depend on the selectivity with which such applications are
made, and the courts will not condone a wholesale use of the act for this purpose.
Thus, the procedure should be used only in extraordinary cases where a strong
showing can be made that the records are likely to lead to ascertaining the
whereabouts of the fugitive.

USAM 9-11.121 – Venue Lim itations
A case should not be presented to a grand jury in a district unless venue for the
offense lies in that district.

USAM 9-11.151 – Advice of “Rights” of Grand Jury W itnesses
It is the policy of the Department of Justice to advise a grand jury witness of his
or her rights if such witness is a "target" or "subject" of a grand jury investigation. See
the Criminal Resource Manual at 160 for a sample target letter.
A "target" is a person as to whom the prosecutor or the grand jury has substantial
evidence linking him or her to the commission of a crime and who, in the judgment of the
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prosecutor, is a putative defendant. An officer or employee of an organization which is a
target is not automatically considered a target even if such officer's or employee's conduct
contributed to the commission of the crime by the target organization. The same lack of
automatic target status holds true for organizations which employ, or employed, an
officer or employee who is a target.
A "subject" of an investigation is a person whose conduct is within the scope of
the grand jury's investigation.
The Supreme Court declined to decide whether a grand jury witness must be
warned of his or her Fifth Amendment privilege against compulsory self-incrimination
before the witness's grand jury testimony can be used against the witness. See United
States v. Washington, 431 U.S. 181, 186 and 190-191 (1977); United States v. Wong, 431
U.S. 174 (1977); United States v. Mandujano, 425 U.S. 564, 582 n. 7. (1976). In
Mandujano the Court took cognizance of the fact that Federal prosecutors customarily
warn "targets" of their Fifth Amendment rights before grand jury questioning begins.
Similarly, in Washington, the Court pointed to the fact that Fifth Amendment warnings
were administered as negating "any possible compulsion to self-incrimination which
might otherwise exist" in the grand jury setting. See Washington, at 188.
Notwithstanding the lack of a clear constitutional imperative, it is the policy of the
Department that an "Advice of Rights" form be appended to all grand jury subpoenas to
be served on any "target" or "subject" of an investigation. See advice of rights below.
In addition, these "warnings" should be given by the prosecutor on the record
before the grand jury and the witness should be asked to affirm that the witness
understands them.
Although the Court in Washington, supra, held that "targets" of the grand jury's
investigation are entitled to no special warnings relative to their status as "potential
defendant(s)," the Department of Justice continues its longstanding policy to advise
witnesses who are known "targets" of the investigation that their conduct is being
investigated for possible violation of Federal criminal law. This supplemental advice of
status of the witness as a target should be repeated on the record when the target witness
is advised of the matters discussed in the preceding paragraphs.
When a district court insists that the notice of rights not be appended to a grand
jury subpoena, the advice of rights may be set forth in a separate letter and mailed to or
handed to the witness when the subpoena is served.
Advice of Rights
•

The grand jury is conducting an investigation of possible violations of Federal
criminal laws involving: (State here the general subject matter of inquiry, e.g.,
conducting an illegal gambling business in violation of 18 U.S.C. § 1955).
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•

You may refuse to answer any question if a truthful answer to the question would
tend to incriminate you.

•

Anything that you do say may be used against you by the grand jury or in a
subsequent legal proceeding.

•

If you have retained counsel, the grand jury will permit you a reasonable
opportunity to step outside the grand jury room to consult with counsel if you so
desire.

Additional Advice to be Given to Targets: If the witness is a target, the above advice
should also contain a supplemental warning that the witness's conduct is being
investigated for possible violation of federal criminal law.

USAM 9-11.152 – Requests by Subjects and Targets to Testify
Before the Grand Jury
It is not altogether uncommon for subjects or targets of the grand jury's
investigation, particularly in white-collar cases, to request or demand the opportunity to
tell the grand jury their side of the story. While the prosecutor has no legal obligation to
permit such witnesses to testify, United States v. Leverage Funding System, Inc., 637
F.2d 645 (9th Cir. 1980), cert. denied, 452 U.S. 961 (1981); United States v. Gardner,
516 F.2d 334 (7th Cir. 1975), cert. denied, 423 U.S. 861 (1976)), a refusal to do so can
create the appearance of unfairness. Accordingly, under normal circumstances, where no
burden upon the grand jury or delay of its proceedings is involved, reasonable requests by
a "subject" or "target" of an investigation, as defined above, to testify personally before
the grand jury ordinarily should be given favorable consideration, provided that such
witness explicitly waives his or her privilege against self-incrimination, on the record
before the grand jury, and is represented by counsel or voluntarily and knowingly appears
without counsel and consents to full examination under oath.
Such witnesses may wish to supplement their testimony with the testimony of
others. The decision whether to accommodate such requests or to reject them after
listening to the testimony of the target or the subject, or to seek statements from the
suggested witnesses, is a matter left to the sound discretion of the grand jury. When
passing on such requests, it must be kept in mind that the grand jury was never intended
to be and is not properly either an adversary proceeding or the arbiter of guilt or
innocence. See, e.g., United States v. Calandra, 414 U.S. 338, 343 (1974).
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USAM 9-11.153 – Notification of Targets
When a target is not called to testify pursuant to USAM 9-11.150, and does not
request to testify on his or her own motion (see USAM 9-11.152), the prosecutor, in
appropriate cases, is encouraged to notify such person a reasonable time before seeking
an indictment in order to afford him or her an opportunity to testify before the grand jury,
subject to the conditions set forth in USAM 9-11.152. Notification would not be
appropriate in routine clear cases or when such action might jeopardize the investigation
or prosecution because of the likelihood of flight, destruction or fabrication of evidence,
endangerment of other witnesses, undue delay or otherwise would be inconsistent with
the ends of justice.

USAM 9-11.154 – Advance Assertions of an I ntention to Claim the
Fifth Am endm ent P rivilege Against Com pulsory Self-I ncrim ination
A question frequently faced by Federal prosecutors is how to respond to an
assertion by a prospective grand jury witness that if called to testify the witness will
refuse to testify on Fifth Amendment grounds. If a "target" of the investigation and his
or her attorney state in a writing, signed by both, that the "target" will refuse to testify on
Fifth Amendment grounds, the witness ordinarily should be excused from testifying
unless the grand jury and the United States Attorney agree to insist on the appearance. In
determining the desirability of insisting on the appearance of such a person,
consideration should be given to the factors which justified the subpoena in the first
place, i.e., the importance of the testimony or other information sought, its unavailability
from other sources, and the applicability of the Fifth Amendment privilege to the likely
areas of inquiry.
Some argue that unless the prosecutor is prepared to seek an order pursuant to 18
U.S.C. § 6003, the witness should be excused from testifying. However, such a broad
rule would be improper and make it too convenient for witnesses to avoid testifying
truthfully to their knowledge of relevant facts. Moreover, once compelled to appear, the
witness may be willing and able to answer some or all of the grand jury's questions
without incriminating himself or herself

USAM 9-11.155 – Notification to Targets w hen Target Status Ends
The United States Attorney has the discretion to notify an individual, who has
been the target of a grand jury investigation, that the individual is no longer considered to
be a target by the United States Attorney's Office. Such a notification should be provided
only by the United States Attorney having cognizance over the grand jury investigation.
Discontinuation of target status may be appropriate when:
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•
•

The target previously has been notified by the government that he or she was a
target of the investigation; and,
The criminal investigation involving the target has been discontinued without an
indictment being returned charging the target, or the government receives
evidence in a continuing investigation that conclusively establishes that target
status has ended as to this individual.

There may be other circumstances in which the United States Attorney may exercise
discretion to provide such notification such as when government action has resulted in
public knowledge of the investigation.
The United States Attorney may decline to issue such notification if the notification
would adversely affect the integrity of the investigation or the grand jury process, or for
other appropriate reasons. No explanation need be provided for declining such a request.
If the United States Attorney concludes that the notification is appropriate, the
language of the notification may be tailored to the particular case. In a particular case, for
example, the language of the notification may be drafted to preclude the target from using
the notification as a "clean bill of health" or testimonial.
The delivering of such a notification to a target or the attorney for the target shall not
preclude the United States Attorney's Office or the grand jury having cognizance over the
investigation (or any other grand jury) from reinstituting such an investigation without
notification to the target, or the attorney for the target, if, in the opinion of that or any
other grand jury, or any United States Attorney's Office, circumstances warrant such a
reinstitution.
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Authorization by Tax Division
USAM 6-4.120 – Grand Jury I nvestigations - Generally
[updated September 2007]
Although a federal grand jury is empowered to investigate both tax and non-tax
violations of federal criminal laws, the Tax Division must first approve and authorize the
United States Attorney's use of a grand jury to investigate criminal tax violations (see 28
C.F.R. § 0.70). The Tax Division has delegated to the United States Attorneys, however,
the authority to approve grand jury investigations of certain false and fictitious claims for
tax refunds in violation of 18 U.S.C. § 286 and 18 U.S.C. § 287 (other than those
investigations involving a professional tax return preparer). See Tax Division Directive
No. 96 (December 31, 1991), Tax Resource Manual 9.

USAM 6-4.121 – I RS Requests to Authorize Grand Jury
I nvestigations [updated September 2007]
In addition to using administrative process to secure evidence in an investigation,
CI also may request that the Tax Division authorize a grand jury investigation when CI
either cannot complete its investigation or otherwise determines that it cannot feasibly
gather evidence through the administrative process. The IRS's request to authorize a
grand jury investigation constitutes a referral of the matter to the Department of Justice.
Once a criminal referral is made, the IRS, including CI, may not issue or commence an
action to enforce an administrative summons with respect to the taxpayer for the same tax
and the same taxable period. See 26 U.S.C. § 7602(d).

USAM 6-4.122 – U.S. Attorney’s Grand Jury I nvestigations and
P rosecutions [updated September 2007]
A. Tax Division Referrals for Prosecution. The Tax Division authorizes the United
States Attorney to conduct grand jury investigations into matters arising under the
internal revenue laws to the extent necessary to perfect those tax charges that the
Tax Division refers for prosecution.
B. Tax Division Referrals for Grand Jury Investigation. The Tax Division
authorizes the United States Attorney to conduct grand jury investigations into
matters arising under the internal revenue laws to the extent necessary to 1)
perfect the tax charges for which the Tax Division authorizes an investigation or
2) determine whether the Tax Division should authorize prosecution. See
USAM 6-4.242.
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C. Expansion of Non-tax Grand Jury Investigation to Possible Federal Criminal
Tax Violations. The Assistant Attorney General, Tax Division, has delegated
limited authority to the United States Attorney to expand non-tax investigations in
order to inquire into possible federal criminal tax violations, designate targets
(subjects), determine the scope of the expanded investigation, and terminate such
proceedings. Before a United States Attorney may file an information or seek the
return of an indictment on matters arising under the internal revenue laws in an
expanded investigation, however, the Tax Division must first authorize the
specific tax charges. See Tax Division Directive No. 86-59 (October 1, 1986),
Tax Resource Manual 10.
D. IRS Direct Referrals for Prosecution. In limited categories of cases, the Tax
Division authorizes the IRS to refer certain matters arising under the internal
revenue laws directly to the United States Attorney for prosecution. See USAM 64.243. In turn, the Tax Division authorizes the United States Attorney to conduct
grand jury investigations into these matters, to the extent necessary to perfect the
charges that the IRS has directly referred.

USAM 6-4.123 – Joint U.S. Attorney – I RS Request to Ex pand Tax
Grand Jury I nvestigation [updated September 2007]
The United States Attorney may not, without Tax Division approval, expand
grand jury investigations into matters arising under the internal revenue laws to include
targets that the Tax Division did not previously authorize. The United States Attorney,
together with the IRS, must submit a written request to obtain Tax Division approval. The
request must establish the basis for the Tax Division to authorize expansion of the
investigation. See USAM 6-4.211(B).

USAM 6-4.125 – I RS Transm ittal of U.S. Attorney’s
Recom m endation, Special Agent’s and Crim inal Tax Counsel
Reports and Ex hibits from Grand Jury I nvestigation
[updated September 2007]
When a grand jury investigation is complete and the United States Attorney
concludes that the Government has gathered sufficient evidence to proceed with
prosecution, the United States Attorney should request that the special agent assigned to
the matter prepare a SAR. After the SAR is completed, the special agent should request
that CT Counsel review the SAR and prepare a CEM. Then, the SAC must forward the
SAR, with copies of the relevant exhibits, and the CEM to the Tax Division for review
and authorization. At the same time, the United States Attorney or the SAC must forward
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to the Tax Division the United States Attorney's written recommendation regarding
prosecution of a target(s) for tax violations. See USAM 6-4.200. Whenever possible, the
Tax Division will complete its review of the prosecution recommendation within thirty
(30) days of receiving the transmittal letter, reports, and exhibits. See USAM 6-4.242.
The IRS also must transmit a recommendation against prosecution resulting from
a grand jury investigation to the Tax Division for evaluation. Alternatively, the IRS must
advise the Tax Division that it has no recommendation. See IRM 9.5.14.12.2(3); see also
USAM 6-4.242. The Tax Division will complete its evaluation of the matter and
authorize declination or other actions within thirty (30) days of receiving the
recommendation.

USAM 6-4.242 – Recom m endation Follow ing a Grand Jury
I nvestigation [updated September 2007]
At the conclusion of a tax or joint tax and non-tax grand jury investigation, the
United States Attorney should submit to the Tax Division a written analysis of the
investigation, along with a recommendation regarding whether the Government should
bring charges or decline prosecution. If the United States Attorney is recommending that
the Government should bring non-tax charges as well, the analysis must explain how the
non-tax charges relate to the tax charges. See USAM 6-4.125.
The United States Attorney must ensure that the Tax Division receives the
material at least 60 days prior to the expiration of the statute of limitations.
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USAM 6, Tax Resource M anual 9 – Tax Division Directive No. 96
(Decem ber 31, 1991)—Delegation of Authority to Authorize Grand
Jury I nvestigations of False and Fictitious Claim s for Tax Refunds
By virtue of the authority vested in me by Part O, Subpart N of Title 28 of the
Code of Federal Regulations (C.F.R.), particularly § 0.70, regarding criminal proceedings
arising under the internal revenue laws, authority to authorize grand jury investigations of
false and fictitious claims for tax refunds, in violation of 18 U.S.C. § 286 and 18 U.S.C. §
287, is hereby conferred on all United States Attorneys.
This delegation of authority is subject to the following limitations:
The case has been referred to the United States Attorney by Regional Counsel/
District Counsel, Internal Revenue Service, and a copy of the request for grand
jury investigation letter has been forwarded to the Tax Division, Department of
Justice; and,
Regional Counsel/District Counsel has determined, based upon the available
evidence, that the case involves a situation where an individual (other than a
return preparer as defined in § 7701(a)(36) of the Internal Revenue Code) for a
single tax year, has filed or conspired to file multiple tax returns on behalf of
himself /herself, or has filed or conspired to file multiple tax returns in the names
of nonexistent tax- payers or in the names of real taxpayers who do not intend the
returns to be their own, with the intent of obtaining tax refunds to which he/she is
not entitled.
In all cases, the request for grand jury investigation letter, together with the Form
9131 and a copy of all exhibits, must be sent to the Tax Division by overnight courier at
the same time the case is referred to the United States Attorney. In cases involving arrests
or other exigent circumstances, the request for grand jury investigation letter (together
with the completed Form 9131) must also be sent to the appropriate Criminal
Enforcement Section of the Tax Division by telefax.
Any case directly referred to a United States Attorney's office for grand jury
investigation which does not fit the above fact pattern or in which a copy of the referral
letter has not been forwarded to the Tax Division, Department of Justice (by overnight
courier), by Regional Counsel/District Counsel will be considered an improper referral
and outside the scope of this delegation of authority. In no such case may the United
States Attorney's office authorize a grand jury investigation. Instead, the case should be
forwarded to the Tax Division for authorization.
This delegation of authority is intended to bring the authorization of grand jury
investigations of cases under 18 U.S.C. § 286 and 18 U.S.C. § 287 in line with the
delegation of authority to authorize prosecution of such cases (see United States
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Attorneys' Manual, Title 6, 4.243). Because the authority to authorize prosecution in
these cases was delegated prior to the time the Internal Revenue Service initiated
procedures for the electronic filing of tax returns, false and fictitious claims for refunds
which are submitted to the Service through electronic filing are not within the original
delegation of authority to authorize prosecution. Nevertheless, such cases, subject to the
limitations set out above, may be directly referred for grand jury investigation. Due to the
unique problems posed by electronically filed false and fictitious claims for refunds, Tax
Division authorization is required if prosecution is deemed appropriate in an electronic
filing case.
/s/ ___________________
SHIRLEY D. PETERSON
Assistant Attorney General
Tax Division
APPROVED TO TAKE EFFECT ON: December 31, 1991
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USAM 6, Tax Resource M anual 10 – Tax Division Directive No. 8659 (October 1, 1986)—Delegation of Authority to Approve Grand
Jury Ex pansion R equests to I nclude Federal Crim inal Tax
Violations
SUMMARY: This Directive delegates the authority to approve requests seeking to
expand nontax grand jury investigations to include inquiry into possible federal criminal
tax violations from the Assistant Attorney General, Tax Division, to any United States
Attorney, Attorney-In-Charge of a Criminal Division Organization Strike Force or
Independent Counsel. The Directive also sets forth the scope of the delegated authority
and the procedures to be followed by designated field personnel in implementing the
delegated authority.
EFFECTIVE DATE: October 1, 1986
TAX DIVISION DIRECTIVE NO. 86-59
By virtue of the authority vested in me by Part O, Subpart N of Title 28 of the Code of
Federal Regulations, particularly Section 0.70, delegation of authority with respect to
approving requests seeking to expand a nontax grand jury investigation to include inquiry
into possible federal criminal tax violations is hereby conferred on the following
individuals:
1. Any United States Attorney appointed under Section 541 or 546 of Title 28,
United States Code.
2. Any Attorney-In-Charge of a Criminal Division Organization Strike Force
established pursuant to Section 510 of Title 28, United States Code.
3. Any Independent Counsel appointed under Section 593 of Title 28, United States
Code.
The authority hereby conferred allows the designated official to approve, on
behalf of the Assistant Attorney General, Tax Division, a request seeking to expand a
nontax grand jury investigation to include inquiries into potential federal criminal tax
violations in a proceeding which is being conducted within the sole jurisdiction of the
designated official's office. (Section 301.6103(h)(2)-1(a)(2)(ii) (26 C.F.R.)). Provided,
that the delegated official determines that-1. There is reason to believe, based upon information developed during the course of
the nontax grand jury proceedings, that federal criminal tax violations may have
been committed.
2. The attorney for the Government conducting the subject nontax grand jury inquiry
has deemed it necessary in accordance with F.R.Crim.P. 6(e)(A)(ii) to seek the
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assistance of Government personnel assigned to the Internal Revenue Service to
assist said attorney in his/her duty to enforce federal criminal law.
3. The subject grand jury proceedings do not involve a multijurisdictional
investigation, nor are the targets individuals considered to have national
prominence--such as local, state, federal, or foreign public officials or political
candidates; members of the judiciary; religious leaders; representatives of the
electronic or printed news media; officials of a labor union; and major
corporations and/or their officers when they are the targets (subjects) of such
proceedings.
4. A written request seeking the assistance of Internal Revenue Service personnel
and containing pertinent information relating to the alleged federal tax offenses
has been forwarded by the designated official's office to the appropriate Internal
Revenue Service official (e.g., Chief, Criminal Investigations).
5. The Tax Division of the Department of Justice has been furnished by certified
mail a copy of the request seeking to expand the subject grand jury to include
potential tax violations, and the Tax Division interposes no objection to the
request.
6. The Internal Revenue Service has made a referral pursuant to the provisions of 26
U.S.C. Section 6103(h)(3) in writing stating that it: (1) has determined, based
upon the information provided by the attorney for the Government and its
examination of relevant tax records, that there is reason to believe that federal
criminal tax violations have been committed; (2) agrees to furnish the personnel
needed to assist the Government attorney in his/her duty to enforce federal
criminal law; and (3) has forwarded to the Tax Division a copy of the referral.
7. The grand jury proceedings will be conducted by attorney(s) from the designated
official's office in sufficient time to allow the results of the tax segment of the
grand jury proceedings to be evaluated by the Internal Revenue Service and the
Tax Division before undertaking to initiate criminal proceedings.
The authority hereby delegated includes the authority to designate: the targets
(subjects) and the scope of such tax grand jury inquiry, including the tax years considered
to warrant investigation. This delegation also includes the authority to terminate such
grand jury investigations, provided, that prior written notification is given to both the
Internal Revenue Service and the Tax Division. If the designated official terminates a tax
grand jury investigation or the targets (subjects) thereof, then the designated official shall
indicate in its correspondence that such notification terminates the referral of the matter
pursuant to 26 U.S.C. Section 7602(c).
This delegation of authority does not include the authority to file an information
or return an indictment on tax matters. No indictment is to be returned or information
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filed without specific prior authorization of the Tax Division. Except in Organized Crime
Drug Task Force Investigations, individual cases for tax prosecution growing out of
grand jury investigations shall be forwarded to the Tax Division by the United States
Attorney, Independent Counsel or Attorney-in-Charge of a Strike Force with a special
agent's report and exhibits through Regional Counsel, (Internal Revenue Service) for
evaluation prior to transmittal to the Tax Division. Cases for tax prosecutions growing
out of grand jury investigations conducted by an Organized Crime Drug Task Force shall
be forwarded directly to the Tax Division by the United States Attorney with a special
agent's report and exhibits.
The authority hereby delegated is limited to matters which seek either to: (1)
expand nontax grand jury proceedings to include inquiry into possible federal criminal
tax violations; (2) designate the targets (subjects) and the scope of such inquiry; or (3)
terminate such proceedings. In all other instances, authority to approve the initiation of
grand jury proceedings which involve inquiries into possible criminal tax violations,
including requests generated by the Internal Revenue Service, remains vested in the
Assistant Attorney General in charge of the Tax Division as provided in 28 C.F.R. 0.70.
In addition, authority to alter any actions taken pursuant to the delegations contained
herein is retained by the Assistant Attorney General in charge of the Tax Division in
accordance with the authority contained in 28 C.F.R. 0.70.
Roger M. Olsen
Assistant Attorney General
Tax Division
Approved to take effect on October 1, 1986
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Grand Jury Secrecy
USAM 6.4-126 – Restriction on Disclosure of Grand Jury M atters
to I RS for Civil Use
[updated September 2007]
Federal Rule of Criminal Procedure 6(e)(3)(C)(i) prohibits the United States
Attorney from disclosing "matters occurring before the grand jury" to the IRS for use in
civil tax audit or administrative collection proceedings. See United States v. Baggot, 463
U.S. 476 (1983). The court may grant the Government's motion for disclosure of grand
jury matters for use in certain civil proceedings, if the United States Attorney satisfies the
exception requirements set forth in Rule 6(e)(3)(C)(i)(I), which require the Government
to show that it will make the disclosure "preliminarily to or in connection with a judicial
proceeding...." and that it has a "particularized need" for the requested materials. See
United States v. John Doe, Inc. I, 481 U.S. 102, 108 (1987). Information that is not
deemed to be "matters occurring before the grand jury" may be disclosed consistent with
the requirements of 26 U.S.C. section 6103. See Tax Resource Manual 11.

USAM 6, Tax Resource M anual 11 – I RS Access to Grand Jury
M atters
[updated September 2007]
The United States Attorney must name all IRS personnel to whom grand jury
material has been disclosed in a list provided to the district court that empaneled the
grand jury whose material has been so disclosed. See Fed.R.Crim.P. 6(e)(3)(B). Grand
jury material is disclosed to IRS personnel under the following conditions:
•
•

Grand jury material remains under the aegis of the United States Attorney or Tax
Division;
Disclosure of grand jury material may be made only to IRS personnel assisting
the government attorney in the criminal investigation and only for the purpose of
enforcing federal criminal law;

All grand jury material, and any copies made thereof, must be returned to the
United States Attorney or Tax Division at the conclusion of the grand jury investigation.
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Subpoenas and Search Warrants
USAM 9-11.140 – Lim itation on Grand Jury Subpoenas
Subpoenas in Federal proceedings, including grand jury proceedings, are
governed by Rule 17 of the Federal Rules of Criminal Procedure. Grand jury subpoenas
may be served at any place within the United States. Under Rule 17(g) of the Federal
Rules of Criminal Procedure, a failure by a person without adequate excuse to obey a
subpoena served upon him or her may be deemed a contempt of the court.
There are special considerations involved when evidence sought by United States
investigators and prosecutors is located in a foreign country. Before initiating any process
to obtain testimony or evidence from abroad, prior consultation with the Criminal
Division is required pursuant to USAM 9-13.500. Inquiries should be directed to the
Office of International Affairs. See USAM 9-13.500.
"Forthwith" subpoenas should be used only when an immediate response is
justified and then only with the prior approval of the United States Attorney.
Policies regarding the issuance of subpoenas to members of the news media and
the issuance of subpoenas for telephone toll records of members of the news media are
discussed elsewhere in the USAM. See USAM 9-13.400 (prior approval required).

USAM 9-11.142 – Grand Jury Subpoenas for Financial Records
A bank depositor lacks the necessary Fourth Amendment interest to challenge a
subpoena duces tecum issued to a bank for its records of the depositor's transactions.
United States v. Miller, 425 U.S. 435 (1976). Because of procedures imposed by the
Right to Financial Privacy Act of 1978, it is important, nevertheless, that United States
Attorneys exercise close control over the process of obtaining for law enforcement
purposes business records of banks and other financial institutions.
Sound grand jury practice requires that:
•
•

The prosecutor personally authorize the issuance of a subpoena duces tecum to
obtain financial institution account records to avoid any appearance that the
matter was left to the discretion of an investigative agent serving the subpoena;
The subpoena be returnable on a date when the grand jury is in session and the
subpoenaed records be produced before the grand jury unless the grand jury itself
has previously agreed upon some different course, see United States v. Hilton,
534 F.2d 556, 564, 565 (3d Cir.1976), cert. denied, 429 U.S. 828; and
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•

If, for the sake of convenience and economy, the subpoenaed party is permitted
voluntarily to relinquish the records to the government agent serving the
subpoena, a formal return of the records be made in due course to the grand jury.

Every recipient of a grand jury subpoena for financial institution records should
be made aware that civil and criminal penalties exist for making certain disclosures
involving (FIF) offenses regarding the subpoena. The prohibited notifications and
applicable penalties are set out in 12 U.S.C. § 3402(b) and 18 U.S.C. § 1510(b),
respectively. The criminal penalties include fines and a maximum prison term of five
years if an officer of a financial institution (as defined in 18 U.S.C. § 1510(b)) notifies,
directly or indirectly, any person regarding the existence or contents of this subpoena
with the intent to obstruct a judicial proceeding. In addition, fines and a maximum prison
term of one year may be imposed if the notification is made, directly or indirectly, to a
customer of the financial institution whose records are sought by the subpoena or to any
other person named in the subpoena. Section 3420(b) of the Right to Financial Privacy
Act contains a provision to be read in pari materia with 18 U.S.C. § 1510(b) under which
civil penalties may also be imposed. See also USAM 9-13.800 et seq.

USAM 9-11.150 – Subpoenaing Targets of the I nvestigation
A grand jury may properly subpoena a subject or a target of the investigation and
question the target about his or her involvement in the crime under investigation. See
United States v. Wong, 431 U.S. 174, 179 n. 8 (1977); United States v. Washington, 431
U.S. 181, 190 n. 6 (1977); United States v. Mandujano, 425 U.S. 564, 573-75 and 584 n.
9 (1976); United States v. Dionisio, 410 U.S. 1, 10 n. 8 (1973). However, in the context
of particular cases such a subpoena may carry the appearance of unfairness. Because the
potential for misunderstanding is great, before a known "target" (as defined in USAM 911.151) is subpoenaed to testify before the grand jury about his or her involvement in the
crime under investigation, an effort should be made to secure the target's voluntary
appearance. If a voluntary appearance cannot be obtained, the target should be
subpoenaed only after the grand jury and the United States Attorney or the responsible
Assistant Attorney General have approved the subpoena. In determining whether to
approve a subpoena for a "target," careful attention will be paid to the following
considerations:
•

The importance to the successful conduct of the grand jury's investigation of the
testimony or other information sought;

•

Whether the substance of the testimony or other information sought could be
provided by other witnesses; and

•

Whether the questions the prosecutor and the grand jurors intend to ask or the
other information sought would be protected by a valid claim of privilege.
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USAM 6-4.130 – Search W arrants
[updated April 2008]

The Assistant Attorney General, Tax Division, has delegated to the United States
Attorney and other specified supervisory officials in United States Attorney's Offices the
authority to approve search warrants in many matters arising under the internal revenue
laws: a warrant directed at an office, structure, or premises of a target or subject of an
investigation; a warrant directed to a provider of electronic communication services or
remote computing services and relating to a subject or target of a criminal investigation;
and a warrant directed to a disinterested third party owning a storage space business or
similar business and relating to a subject or target of a criminal investigation. See Tax
Division Directive No. 52 (modified March 17, 2008) and related documents in Tax
Resource Manual 12 and 13. The United States Attorney must, however, submit a written
request and obtain the approval of the Tax Division for any search warrant where the
target or subject is reasonably believed to be
•
•
•
•
•
•
•
•

an accountant
a lawyer
a physician
a public official/political candidate
a member of the clergy
a news media representative
a labor union official or
an official of an organization exempt from tax under 26 U.S.C. § 501(c)(3)

Except as provided above, the United States Attorney must also submit a written
request and obtain the approval of the Tax Division for any search warrant directed at an
office, structure, or premises of a third party, i.e., a person who is not a target or subject
of the investigation.
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USAM 6, Tax Resource M anual 12 – Tax Division Directive No. 52
(revised M arch 17, 2008)—Authority to Apply for Title 26 or Tax related Title 18 Search W arrants
A.
Pursuant to the authority vested in me by Part 0, Sub-Part N of Title 28 of
the Code of Federal Regulations, Section 0.70, except as provided in paragraph B, below,
I hereby delegate to the following officials authority with respect to approving
applications for Title 26 U.S.C. or tax-related Title 18 U.S.C. search warrants directed at
offices, structures, premises, etc., owned by, controlled by, or under the dominion of, the
subject or target of a criminal investigation; search warrants directed to providers of
electronic communication services or remote computing services and relating to a subject
or target of a criminal investigation; and search warrants directed to disinterested third
parties owning storage space businesses or similar businesses and relating to a subject or
target of a criminal investigation:
1. Any United States Attorney appointed under 28 U.S.C. Section 541,
2. Any United States Attorney appointed under 28 U.S.C. Section 546,
3. Any permanently appointed representative within the United States Attorney's
office assigned as First Assistant United States Attorney, and
4. Any permanently appointed representative within the United States Attorney's
office assigned as chief of criminal functions.
This delegation of authority is expressly restricted to these, and no other, individuals.
This delegation of authority does not affect the statutory authority and procedural
guidelines relating to the use of search warrants in criminal investigations involving
disinterested third parties as contained in 28 C.F.R. Sec. 59.1, et seq.
B.
1. The Tax Division shall have exclusive authority to approve applying for
a Title 26 or tax-related Title 18 search warrant directed at offices, structures or premises
owned by, controlled by, or under the dominion of, a subject or target of an investigation
who is reasonably believed to be:
a.
b.
c.
d.
e.
f.
g.
h.

An accountant;
A lawyer;
A physician;
A local, state, federal, or foreign public official or political
candidate;
A member of the clergy;
A representative of the electronic or printed news media;
An official of a labor union;
An official of an organization deemed to be exempt under Section
501(c) of the Internal Revenue Code.

ABA 34th Annual National Institute on Criminal Tax Fraud
ABA 7th Annual National Institute on Tax Controversy

Page 251 of 406

December 6, 2017
Criminal Tax Workshop (The Basics)

2.
The Tax Division shall also have exclusive authority to approve
applying for a Title 26 or tax-related Title 18 search warrant that is directed to a
provider of electronic communication services or remote computing services or to
a disinterested third party owning a storage space business, where the search
warrant relates to a person who is reasonably believed to be:
a.
b.
c.
d.
e.
f.
g.
h.

An accountant;
A lawyer;
A physician;
A local, state, federal, or foreign public official or political
candidate;
A member of the clergy;
A representative of the electronic or printed news media;
An official of a labor union;
An official of an organization deemed to be exempt under Section
501(c) of the Internal Revenue Code.

C.
If authority to approve a particular application for a warrant to search for
evidence of a criminal tax offense has not been delegated herein, the application must be
specifically approved in advance by the Tax Division.
Notwithstanding this delegation, the United States Attorney or his delegate has
the discretion to seek Tax Division approval of any search warrant or to request
the advice of the Tax Division regarding any search warrant.
The United States Attorney shall notify the Tax Division within ten working days,
in writing, of the results of each executed search warrant and shall transmit to the
Tax Division copies of the search warrant (and attachments and exhibits),
inventory, and any other relevant papers.
This directive provides an internal guide to federal law enforcement officials.
Nothing in it is intended to create any substantive or procedural rights, privileges, or
benefits enforceable in any administrative, civil, or criminal matter by any prospective or
actual witness or party. See United States v. Caceres, 440 U.S. 741 (1979).
The United States Attorneys' Manual is hereby modified effective March 17, 2008.
Nathan J. Hochman,
Assistant Attorney General Tax Division
Tax Division
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USAM 6, Tax Resource M anual 13 – M em orandum of Law
Concerning Search W arrants
Ever since Warden v. Hayden, 378 U.S. 294 (1967), established that the
Government could seize ''mere evidence'' pursuant to a search warrant, the use of search
warrants for items, such as personal papers and business records, became a viable legal
possibility. In Warden v. Hayden, although the items of clothing seized were evidentiary,
their seizure did not violate the Fifth Amendment privilege, since the items were not
"'testimonial' or 'communicative' in nature, and their introduction therefore did not
compel respondent to become a witness against himself ..." supra, 302-303. Rule 41(b) of
the Federal Rules of Criminal Procedure echoes this holding and provides that: "A
warrant may be issued ... to search for and seize any ... property that constitutes evidence
of the commission of a criminal offense ...".
In 1976, the possibility that a search and seizure of business records might violate
the Fifth Amendment privilege against self-incrimination was foreclosed in Andresen v.
Maryland, 427 U.S. 463 (1976). The Supreme Court upheld the search of the defendant's
law office and of the office of the real estate firm which he also controlled, although
incriminating business records were found at both locations. The Court based its opinion
on the finding that the individual against whom the search was directed was not required
to aid in the discovery, production, or authentication of incriminating evidence; thus, the
seizure of the business records was not a violation of the Fifth Amendment. Cf. United
States v. Doe, 52 U.S.L.W. 4296 (Feb. 28, 1984).
The Supreme Court's approval of a law office search in Andresen lends some
support to similar searches in the future. However, the issue of attorney/client privilege or
work-product doctrine was not specifically addressed in Andresen and is, therefore, still a
matter of controversy and sensitivity. In , the search's legality may depend on whether the
status in the investigation of the individual whose property is searched is that of a
disinterested third party or whether he is believed to have engaged in criminal conduct.
See Zurcher v. Stanford Daily, 436 U.S. 547 (1978); United States v. Bithoney, 631 F. 2d
l (1st Cir. 1980), cert. denied, 449 U.S. 1083 (1981).
Because the questions of privilege and status in the investigation remain sensitive
legal issues, the Tax Division has decided to delegate the authority to approve search
warrants in tax cases only in those limited instances where the search warrant is directed
at offices, structures, or premises owned, controlled, or under the dominion of the subject
or target of a criminal investigation. The subject, or target, moreover, must not fall into
the exempted categories listed in the delegation order, which categories we deem to be of
such a sensitive nature, from the perspective of tax law enforcement, that prior approval
of the Tax Division is still required before a search warrant is obtained.
Aside from questions of strict legality, search warrants in tax investigations
involve potential problems and issues intrinsic to tax cases. The concept of seizing
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personal or business books and records as the evidence or instrumentality of a crime is
not as direct or simple a problem as is the seizure of a contraband. These documents
usually contain much personal and confidential information and these very same
documents, which, by their own nature, are not unusual, illegal or dangerous, will be the
evidence of or the instrumentality of the crime to be charged. In addition to the
controversial nature of such a seizure of documents, the requirement that the items to be
seized must be named with specificity is more difficult to meet. In tax cases, the warrant
must be specific, not only regarding the items to be seized and the place searched, but a
specific time frame must also be stated.
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Foreign Evidence
USAM 9-13.500 – I nternational Legal Assistance
The Criminal Division's Office of International Affairs (514-0000) must be
consulted before contacting any foreign or State Department official in matters relating to
extradition of a fugitive or the obtaining of evidence in a criminal investigation or
prosecution.
Any proposed contact with persons, other than United States investigative agents,
in a foreign country for the purpose of obtaining the extradition of a fugitive or evidence
should first be discussed with the Office of International Affairs, Criminal Division.
Before attempting to do any act outside the United States relating to a criminal
investigation or prosecution, including contacting a witness by telephone or mail, prior
approval must be obtained from the Office of International Affairs.
See the Criminal Resource Manual at 266, for additional background regarding
the Office of International Affairs.

USAM 9, Crim inal Resource M anual 266 – I nternational Legal
Assistance
International legal assistance is the process of obtaining aid from abroad in
connection with United States investigations and prosecutions, or from the United States
in connection with foreign investigations and prosecutions. Because international legal
assistance involves two or more countries (and a corresponding number of legal codes),
the process generally is more difficult than domestic evidence gathering and may produce
results that differ from the prosecutor's expectations. The Office of International Affairs
(OIA) in the Criminal Division was established to help the prosecutor cope with these
problems. OIA also oversees the execution of foreign requests for international legal
assistance in the United States and advises prosecutors about executing such requests.
See USAM 9-15.000 et seq. for information concerning OIA's responsibilities in the area
of extradition.

USAM 9-13.510 – Obtaining Evidence Abroad – General
Considerations
Because virtually every nation enacts laws to protect its sovereignty and can react
adversely to American law enforcement efforts to gather evidence within its borders as a
violation of that sovereignty, contact the Office of International Affairs initially to
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evaluate methods for securing assistance from abroad and to select an appropriate one.
See the Criminal Resource Manual at 267 et seq.

USAM 9, Crim inal Resource M anual 267 – Obtaining Evidence
Abroad – General Considerations
Obtaining evidence outside the United States involves considerations unfamiliar
to many American prosecutors. Most problems associated with international evidence
gathering revolve around the concept of sovereignty. Virtually every nation vests
responsibility for enforcing criminal laws in the sovereign. The other nation may regard
an effort by an American investigator or prosecutor to investigate a crime or gather
evidence within its borders as a violation of sovereignty. Even such seemingly innocuous
acts as a telephone call, a letter, or an unauthorized visit to a witness overseas may fall
within this stricture. A violation of sovereignty can generate diplomatic protests and
result in denial of access to the evidence or even the arrest of the agent or Assistant
United States Attorney who acts overseas.
The solution is usually to invoke the aid of the foreign sovereign in obtaining the
evidence. The Office of International Affairs advises prosecutors in selecting an
appropriate method for requesting assistance from abroad. See USAM 9-13.520 and this
Manual at 274 et seq. The method chosen depends on the factors listed in this Manual at
268 to 272.

USAM 9-13.512 – I ntended Use of the Evidence
When a country grants assistance for a particular purpose, contact the Office of
International Affairs (OIA) before using it for a different purpose. OIA will determine
whether it can be used for a different purpose without the express permission of the
country that provided it and, if not, for guidance in securing such permission. See the
Criminal Resource Manual at 269.

USAM 9, Crim inal R esource M anual 268 – Location of the Evidence
The first step in selecting an appropriate method for securing assistance from
abroad is to determine the jurisdiction from which assistance is needed. Once the country
is identified, the Office of International Affairs attorneys can advise the prosecutor about
the existence of relevant treaties and domestic laws. Generally, foreign cooperation
depends on the existence of articulable facts indicating that evidence is located in a
particular jurisdiction. The prosecutor should be prepared to provide that information.
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USAM 9, Crim inal Resource M anual 269 – I ntended Use of
Evidence
The proceeding in which the evidence will be used is significant because some
countries only grant assistance for certain kinds of prosecutions (e.g., offenses that are
also crimes in the country from which assistance is requested); others exclude assistance
for specific categories of cases (e.g., tax violations, military and political offenses).
One caveat about purpose: some countries limit assistance to the purpose stated in
the request. Once such a country grants assistance for that purpose, as a general rule you
will not be able to use the evidence for another reason without the express permission of
the country that provided it. Contact the Office of International Affairs for guidance in
securing such permission.
Finally, the stage of the proceeding for which aid is needed may also be
significant since some countries may grant assistance only after the filing of formal
charges.

USAM 9, Crim inal R esource M anual 270 – Type of Assistance Needed
The prosecutor may need to obtain documentary evidence, interview a witness, conduct
depositions, serve a subpoena, freeze a bank account, seek a search warrant, or perform
other investigative or prosecutive tasks. The needs of the prosecutor will dictate the
method chosen. Some tasks may best be accomplished by informal means while others
can only be done by a formal approach. (The types of assistance mentioned above are not
meant to be inclusive. Note, though, that not all of the above tasks can be performed in
every case.)

USAM 9-13.520 – M ethods of Obtaining Evidence from Abroad
There are many different methods of obtaining evidence from abroad, including
the use of letters rogatory, treaty requests, executive agreements and memoranda of
understanding, subpoenas (see USAM 9-13.525), and other informal means. Contact the
Office of International Affairs before choosing a method. See the Criminal Resource
Manual at 274- 279.

USAM 9, Crim inal Resource M anual 274 – M ethods
The Office of International Affairs will assist the prosecutor in choosing the
proper means for obtaining evidence from abroad. In general, the methods are grouped in
three broad categories: formal requests (see this Manual at 275-277), informal means
(278), and subpoenas (279). Formal requests include: (A) letters rogatory, (B) treaty
requests, and (C) requests under executive agreements. Informal requests use ad hoc
methods to secure assistance, often more quickly and flexibly than by formal means, but
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the evidence obtained may not always conform to the Federal Rules of Evidence or
otherwise be admissible in a United States proceeding. Subpoenas are a unilateral way to
obtain evidence.

USAM 9, Crim inal Resource M anual 275 – Letters Rogatory
Letters rogatory are the customary method of obtaining assistance from abroad in
the absence of a treaty or executive agreement. A letter rogatory is a request from a judge
in the United States to the judiciary of a foreign country requesting the performance of an
act which, if done without the sanction of the foreign court, would constitute a violation
of that country's sovereignty. Prosecutors should assume that the process will take a year
or more. Letters rogatory are customarily transmitted via the diplomatic channel, a timeconsuming means of transmission. The time involved may be shortened by transmitting a
copy of the request through Interpol, or through some other more direct route, but even in
urgent cases the request may take over a month to execute. See Paragraph B below (fifth
item re translation and transmission).
A. Content: The form of a letter rogatory depends on the country to which it is
addressed and the assistance sought. Some countries have statutory guidelines for
granting assistance. Assistant United States Attorneys should seek specific
guidance from the Office of International Affairs (OIA) before drafting a letter
rogatory. See this Manual at 281 (drafting guidelines).
Letters rogatory generally include: (1) background (who is investigating whom
and for what charge); (2) the facts (enough information about the case for the
foreign judge to conclude that a crime has been committed and to see the
relevance of the evidence that is being sought); (3) assistance requested (be
specific but include an elastic clause to allow subsequent expansion of the request
without filing an additional letter rogatory); (4) the text of the statutes alleged to
have been violated; and (5) a promise of reciprocity.
Letters rogatory must be signed by a judge and, normally, authenticated by (1) an
apostille, (2) an exemplification certificate, (3) a chain certificate of
authentication, or (4) as directed by OIA. If the requested state has ratified the
Hague Convention Abolishing the Requirement of Legalization of Foreign Public
Documents, it is preferable to use an apostille. The chain certification is a
cumbersome process involving authentication by the Department of Justice, the
Department of State, and the embassy of the foreign country to which the letter
rogatory is directed. Consult OIA to ascertain which method to use because
authentication requirements change frequently.
B. Procedure: First, obtain a model from OIA and check with OIA to ascertain the
requirements of the particular country.
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Second, prepare a draft (see this Manual at 281 for drafting guidelines) and send it
to OIA for clearance.
Third, secure a judge's signature. Submit the cleared final to the district court in
two originals under cover of an application for issuance of letters rogatory and a
memorandum in support, models of which have been obtained from OIA. One
signed original letter rogatory remains with the court.
Fourth, authenticate as directed by OIA. Unless OIA has instructed you
differently, affix an apostille or other authentication to the signed duplicate
original and send it and two copies to OIA.
Fifth, make arrangements for translation (see this Manual at 282) of the letter
rogatory (not the application or supporting memorandum) and send the duplicate
original with translation to OIA, which will transmit it to the Department of State,
the American Embassy in the country concerned, or directly to the appropriate
ministry or authority in the country concerned. If OIA transmits the letter rogatory
with translation via the diplomatic channel, the Embassy will send it to the
Foreign Ministry under cover of a diplomatic note, the Foreign Ministry will
usually refer it to the Ministry of Justice, and the Ministry of Justice will usually
forward it to the proper judicial authority where it will be executed. Normally, the
evidence, once obtained, is returned through the same channel by which the
request was transmitted. In some cases, the request is sent to an attorney in the
foreign jurisdiction who is retained to present the request, obtain the evidence,
and deliver it to the United States.

USAM 9, Crim inal Resource M anual 276 – Treaty Requests
Most treaty requests are made pursuant to a mutual legal assistance treaty
(MLAT), which has the force of law. This procedure is generally faster and more reliable
than letters rogatory. Consult with the Office of International Affairs (OIA) to determine
whether the United States has an MLAT with the country from which the evidence is
sought.
The MLAT will define the obligation to provide assistance, the scope of
assistance, and the contents of the request. It may also contain evidentiary provisions that
vary from the Federal Rules of Evidence. MLATs are not, however, the only treaties that
provide for legal assistance: some extradition treaties and many tax treaties contain such
provisions.
A. Content: Because treaties are negotiated separately, each one differs from the
next. Experience with one should not be considered universally applicable. OIA
will provide models tailored to the treaty under which assistance is being
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requested. In general, a treaty request includes the same information that must be
provided in a letter rogatory, except that the promise of reciprocity is omitted and
certain additional information (e.g., name, address and citizenship of all persons
affected by the request) may be required. See this Manual at 281 for general
drafting guidelines.
B. Procedure: Obtain a model from OIA. Prepare a draft based on OIA's model and
send it to OIA for clearance. OIA will either prepare the request in final (where
minimal changes are necessary) or return it to the Assistant United States
Attorney to make the necessary changes, which will then be sent back to OIA. All
treaties currently in force designate the Department of Justice as the "central
authority" assigned to make the request; because of those provisions, the request
is signed in the Department rather than by a judge. Make arrangements for
translation (see next section)|B382 after the request has been signed or as
otherwise directed by OIA. Generally, OIA will transmit the request only after
receipt of the translation. OIA will send the request with translation directly to the
foreign Central Authority, which oversees its execution.

USAM 9, Crim inal Resource M anual 278 – I nform al M eans
Aside from the formal methods (e.g., letters rogatory, MLATs, and executive
agreements) described above, there are a variety of other possible methods of obtaining
assistance in particular cases in certain countries. Bear in mind that these methods,
though certainly useful at the investigative stage, may not provide evidence in a form that
would be admissible in a criminal trial. These methods include:
A. Persuading the authorities in the other country to open an investigation whereby
the needed evidence is obtained by their authorities and then shared with us.
CAUTION: evidence gathered by foreign officials in a manner that "shock[s] the
judicial conscience" may be excluded at trial. See, e.g., United States v. Behety,
32 F.3d 503 (11th Cir. 1994), cert. denied, 115 S. Ct. 2568 (1995). Additionally,
if American law enforcement officials substantially participated in the search, or
if the foreign officials conducting the search were acting as agents for the
American officials, the search may be deemed a joint venture and its fruits may be
excluded unless the search was "reasonable" under the Fourth Amendment. See
United States v. Barona, 56 F.3d 1087 (9th Cir. 1995), cert. denied, 116 S. Ct.
813 (1996); United States v. Behety, supra; United States v. LaChappelle, 869
F.2d 488 (9th Cir. 1989).
B. Making requests through diplomatic channels for documents (e.g., hotel records)
that may be considered public records in the requested country and that the
foreign authorities will release to us if officially requested.
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C. Taking depositions of voluntary witnesses at United States embassies and
consulates. See this Manual at 285.
D. Making treaty-type requests that, even though no treaty is in force, the authorities
in the requested country have indicated they will accept and execute. In some
countries, (e.g., Germany, Japan) domestic law governs the acceptance of such
requests; in others, custom or precedent governs.
E. Making informal police-to-police requests (often accomplished through United
States law enforcement agents stationed at our embassies abroad).
F. Making requests through Interpol for evidence (or more often for information)
that can be obtained by foreign police without an official request (e.g., current
location or photo of an individual).

USAM 9-13.525 – Subpoenas
Since the use of unilateral compulsory measures can adversely affect United
States law enforcement relationship with a foreign country, all Federal prosecutors must
obtain written approval through the Office of International Affairs (OIA) before issuing
any subpoenas to persons or entities in the United States for records located abroad. See
the Criminal Resource Manual at 279, for a description of the requirements of requesting
such approval. OIA must also be consulted prior to initiating enforcement proceedings
relating to such subpoenas.
OIA's approval must be obtained prior to serving a subpoena ad testificandum on
an officer of, or attorney for, a foreign bank or corporation who is temporarily in or
passing through the United States when the testimony sought relates to the officer's or
attorney's duties in connection with the operation of the bank or corporation.

USAM 9, Crim inal Resource M anual 279 – Subpoenas
A. Subpoenas Directed to United States Citizens and Permanent Residents of
the United States: 28 U.S.C. § 1783 authorizes the courts of the United States to
issue subpoenas -- to a national or resident of the United States located in a
foreign country -- to appear or to produce evidence. The subpoena may direct the
witness to appear in the United States or abroad (e.g., at an American Embassy or
consulate). 28 U.S.C. § 1784 authorizes contempt sanctions if the subpoenaed
person fails to appear or otherwise comply with the subpoena. Foreign laws may,
however, restrict the method of serving such subpoenas, especially when the
witness is a dual national. The Office of International Affairs (OIA) aids
prosecutors in selecting the appropriate methods for serving subpoenas abroad. In
most cases, the subpoena may be served by an American consular official who
acts upon receiving a request from the Department of State. These requests are
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coordinated by the Special Authorizations Unit, Justice Management Division
(202-307-1942).
B. Bank of Nova Scotia Subpoenas: The United States has obtained bank or
business records located abroad by serving subpoenas on branches of the bank or
business located in the United States, even where production of the records would
violate the foreign country's secrecy laws. The courts have upheld the use of
subpoenas to compel a bank that does business in the United States to turn over
records held by a branch of the same bank in a foreign country, even where
production of the records would violate the foreign country's secrecy laws. See In
Re Grand Jury Proceedings (Bank of Nova Scotia), 740 F.2d 817 (11th Cir.), cert.
denied, 469 U.S. 1106 (1985); In Re Grand Jury Proceedings (Bank of Nova
Scotia), 691 F.2d 1384 (11th Cir. 1982), cert. denied, 462 U.S. 1119 (1983); In Re
Grand Jury Subpoena Directed to Marc Rich & Company A.G., 707 F.2d 663 (2d
Cir.), cert. denied, 463 U.S. 1215 (1983); but see, In Re Sealed Case, 832 F.2d
1268, 1272 (D.C. Cir. 1987) (subpoena for records of a foreign company is
enforceable only if the company does sufficient business or otherwise has
sufficient contacts within the United States to enable court to exercise personal
jurisdiction over it); In Re Sealed Case, 825 F.2d 494 (D.C. Cir. 1987) (declining
to decide "the general issue of whether a court may ever order action in violation
of foreign laws" but, nonetheless, holding that "even if a court has the power to
issue contempt orders under certain circumstances," no order should have issued
given the circumstances under consideration, e.g., status of the bank as a third
party accused of no wrongdoing, ownership of the bank by a foreign government,
and the district court's finding that the bank acted in good faith with respect to
efforts to comply with the subpoena). However, foreign governments strongly
object to such subpoenas, contending that they constitute an improper exercise of
United States jurisdiction. Though the issue has arisen in connection with
corporate entities, these concerns are equally applicable to a subpoena directed at
an individual where the demanded production of evidence located in the territory
of another country would violate that country's laws.
Since the use of unilateral compulsory measures can adversely affect the law
enforcement relationship with the foreign country, all federal prosecutors must obtain
written approval through OIA before issuing any subpoenas to persons or entities in the
United States for records located abroad. The request must be in writing and set forth:
1. The subject matter and nature of the grand jury investigation or trial;
2. A description of the records sought including their location and identifying
information such as bank account numbers;
3. The purpose for which the records are sought and their importance to the
investigation or prosecution;
4. The extent of the possibility that the records might be destroyed if the person or
entity maintaining them becomes aware that they are being sought; and
5. Any other information relevant to OIA's determination.
ABA 34th Annual National Institute on Criminal Tax Fraud
ABA 7th Annual National Institute on Tax Controversy

Page 262 of 406

December 6, 2017
Criminal Tax Workshop (The Basics)

In emergencies, OIA can act on the basis of an oral request containing the above
information. In such instances, if OIA concurs in the issuance of a subpoena, the oral
request must be followed by a written request.
The following considerations will be taken into account in determining whether
such a subpoena should be authorized:
1. The availability of alternative methods for obtaining the records in a timely
manner, such as use of mutual assistance treaties, tax treaties or letters rogatory;
2. The indispensability of the records to the success of the investigation or
prosecution; and
3. The need to protect against the destruction of records located abroad and to
protect the United States' ability to prosecute for contempt or obstruction of
justice for such destruction.
OIA must also be consulted prior to initiating enforcement proceedings relating to
such subpoenas.
OIA's concurrence must be obtained prior to serving a subpoena ad testificandum
on an officer of, or attorney for, a foreign bank or corporation who is temporarily in or
passing through the United States when the testimony sought relates to the officer's or
attorney's duties in connection with the operation of the bank or corporation.

USAM 9-13.535 – Depositions
If an essential witness who is not subject to a subpoena (unwilling to come to the
United States to testify, the prosecutor may attempt to proceed by means of a deposition.
See Fed. R. Crim. P. 15 and 18 U.S.C. § 3503. See the Criminal Resource Manual at 285
for additional discussion regarding depositions and for the procedures which should be
followed.

USAM 9, Crim inal Resource M anual 285 – Depositions
If an essential witness who is not subject to a subpoena (see USAM 9-13.525 and
this Manual at 279) is unwilling to come to the United States to testify, the prosecutor
may attempt to proceed by means of a deposition. See Fed. R. Crim. P. 15 and 18 U.S.C.
§ 3503. In some countries, depositions of willing witnesses may be taken at the American
Embassy or consulate without a formal request. Other countries permit the taking of such
depositions only from United States citizens. Still others prohibit any depositions except
those taken pursuant to a formal request.
Depositions pursuant to formal requests must be taken in accordance with the
laws and procedures of the place where the request is executed. In some cases, those laws
do not authorize direct examination by attorneys for the parties, or even the presence of
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both parties. In most civil law countries, for example, the judge questions the witnesses.
Countries may also limit videotaping or even verbatim transcripts. Administering an oath
to a witness may be prohibited if he or she is a potential defendant. Thus, a request that
the deposition be conducted in accordance with United States procedures will be honored
only if it does not violate local laws, the resources for compliance are available, and the
significance of the request is understood by the executing authority. Office of
International Affairs (OIA) will use its best efforts to assist the prosecutor in arranging
for procedures that will result in admissible testimony.
The confrontation right of the defendant, which may imply a right to be present at
the deposition, may give rise to problems if he or she is in custody in the United States or
subject to arrest in the country where the deposition is scheduled. Other problems may
also arise. "Depositions taken in foreign countries cannot at all times completely emulate
the United States' method of obtaining testimony." United States v. Sturman, 951 F.2d
1466, 1481 (6th Cir. 1991), cert. denied, 504 U.S. 985 (1992). Even if different
procedures are followed, courts generally hold that the depositions are admissible unless
"the manner of examination required by the law of the host nation is so incompatible with
our fundamental principles of fairness or so prone to inaccuracy or bias as to render the
testimony inherently unreliable[.]" United States v. Salim, 855 F.2d 944, 953 (2d Cir.
1988) (approving depositions where defendants not present at French deposition, defense
counsel were not permitted to be present while the witness testified, and the presiding
magistrate conducted the examination, asking questions counsel submitted in writing).
Procedure for determining whether a foreign deposition is permissible or feasible and
for preparing to take a foreign deposition:
1. Consult the Office of International Affairs (OIA) to determine whether
and under what circumstances a foreign deposition may be taken.
2. Confirm availability of funds from administrative officer of your district.
3. Draft a formal request, if necessary, and submit it to OIA. See this Manual
at 281 (drafting guidelines).
4. Move for depositions under Fed. R. Crim. P. 15.
5. Submit a timely request for official travel through the Executive Office for
United States Attorneys (AUSAs) or OIA (Departmental prosecutors).
6. Obtain official passports and visas.
Remember that a court reporter may not be available overseas, so arrange to bring
one to the deposition. Interpreters, if necessary, can often be retained locally through the
American consular or diplomatic post.

Criminal Tax Manual § 41.00, et seq (2015) -- Obtaining Foreign
Evidence and Other Types of Assistance in Criminal Tax Cases
https://www.justice.gov/sites/default/files/tax/legacy/2012/12/05/CTM%20Chapt
er%2041.pdf
ABA 34th Annual National Institute on Criminal Tax Fraud
ABA 7th Annual National Institute on Tax Controversy

Page 264 of 406

December 6, 2017
Criminal Tax Workshop (The Basics)

Immunities
USAM 9, Crim inal Resource M anual 716 – Use I m m unity,
Transactional I m m unity, I nform al I m m unity, Derivative Use
Congress enacted the use immunity provisions in 1970, replacing a myriad of
specialized immunity statutes enacted over the years for specialized purposes, such as the
Atomic Energy Act, the Cotton Research and Promotion Act, the Connally Hot Oil Act,
and the Merchant Marine Act. The new statutory scheme (located at 18 U.S.C. § 60016005) provides a mechanism by which the government may apply to the court for an
order granting a witness limited immunity in all judicial, administrative, and
congressional proceedings. Section 6003 covers court and grand jury proceedings, § 6004
covers administrative hearings, and § 6005 covers congressional proceedings.
See Chapter 8 of the Federal Grand Jury Practice Manual for a more in depth
discussion of immunity.

USAM 9, Crim inal Resource M anual 717 – Transactional I m m unity
Distinguished
Title 18 U.S.C. § 6002 provides use immunity instead of transactional immunity.
The difference between transactional and use immunity is that transactional immunity
protects the witness from prosecution for the offense or offenses involved, whereas use
immunity only protects the witness against the government's use of his or her immunized
testimony in a prosecution of the witness -- except in a subsequent prosecution for
perjury or giving a false statement.

USAM 9, Crim inal Resource M anual 718 – Derivate Use I m m unity
The use immunity statute (18 U.S.C. § 6002) allows the government to prosecute
the witness using evidence obtained independently of the witness's immunized testimony.
Section 6002 provides:
[N]o testimony or other information compelled under the order (or any
information directly or indirectly derived from such testimony or other
information) may be used against the witness in any criminal case, except
a prosecution for perjury, giving a false statement, or otherwise failing to
comply with the order.
The Supreme Court upheld the statute in Kastigar v. United States, 406 U.S. 441
(1972). In so doing, the Court underscored the prohibition against the government's
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derivative use of immunized testimony in a prosecution of the witness. The Court
reaffirmed the burden of proof that, under Murphy v. Waterfront Commission, 378 U.S.
52 (1964), must be borne by the government to establish that its evidence is based on
independent, legitimate sources:
This burden of proof, which we affirm as appropriate, is not limited to a negation
of taint; rather, it imposes on the prosecution the affirmative duty to prove that the
evidence it proposes to use is derived from a legitimate source wholly
independent of the compelled testimony.
Kastigar, supra, at 460.

USAM 9, Crim inal Resource M anual 719 – I nform al I m m unity
Distinguished from Form al I m m unity
Statutory immunity, also known as formal immunity, should be distinguished
from informal immunity. The latter term, often referred to as "pocket immunity" or "letter
immunity," is immunity conferred by agreement with the witness. For example, the
government and a cooperating defendant or witness might enter into a plea agreement or
a non-prosecution agreement if the defendant or witness agrees to cooperate. Testimony
given under informal immunity is not compelled testimony, but is testimony pursuant to
an agreement and thus voluntary. The principles of contract law apply in determining the
scope of informal immunity. United States v. Plummer, 941 F.2d 799, 802 (9th Cir.
1991); United States v. Britt, 917 F.2d 353 (8th Cir. 1990), cert. denied, 498 U.S. 1090;
United States v. Camp, 72 F.3d 759 (9th Cir. 1996) [replacing 58 F.3d 491 (9th Cir.
1996)]. Grants of informal immunity that do not expressly prohibit the government's
derivative use of the witness's testimony will be construed to prohibit such derivative use.
Plummer, supra. But a grant of informal immunity that expressly provides for derivative
use of the testimony by the government will be upheld. United States v. Lyons, 670 F.2d
77, 80 (7th Cir. 1982), cert. denied, 457 U.S. 1136.
An important difference between statutory/formal immunity and informal
immunity is that the latter is not binding upon the States. This follows from the fact that
the local prosecutor representing the State is normally not a party to the agreement
between the witness and the Federal prosecutor, and thus cannot be contractually bound
by the Federal prosecutor's agreements.
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USAM 9-11.154 – Advance Assertions of an I ntention to Claim the
Fifth Am endm ent P rivilege Against Com pulsory Self-I ncrim ination
A question frequently faced by Federal prosecutors is how to respond to an
assertion by a prospective grand jury witness that if called to testify the witness will
refuse to testify on Fifth Amendment grounds. If a "target" of the investigation and his or
her attorney state in a writing, signed by both, that the "target" will refuse to testify on
Fifth Amendment grounds, the witness ordinarily should be excused from testifying
unless the grand jury and the United States Attorney agree to insist on the appearance. In
determining the desirability of insisting on the appearance of such a person, consideration
should be given to the factors which justified the subpoena in the first place, i.e., the
importance of the testimony or other information sought, its unavailability from other
sources, and the applicability of the Fifth Amendment privilege to the likely areas of
inquiry.
Some argue that unless the prosecutor is prepared to seek an order pursuant to 18
U.S.C. § 6003, the witness should be excused from testifying. However, such a broad rule
would be improper and make it too convenient for witnesses to avoid testifying truthfully
to their knowledge of relevant facts. Moreover, once compelled to appear, the witness
may be willing and able to answer some or all of the grand jury's questions without
incriminating himself or herself.
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Grand Jury
IRM Provisions
38.2.2.1 (10-03-2007)
Introduction to Grand Jury Procedures
1. This section establishes procedures related to criminal investigations conducted
by a grand jury. A grand jury is a criminal investigative body wholly independent
of the Service and Chief Counsel.
2. The transmission of an administrative criminal investigation to a grand jury
eliminates the potential of any further Service and Chief Counsel control over the
conduct of, and authority to conclusively determine the prosecutive potential
arising out of that investigation. For example, IRC § 7602(d) provides that an
administrative summons cannot be issued, nor can summons enforcement action
be taken with respect to any person referred to the Department of Justice (DOJ)
for prosecution.
3. Following transmission of an administrative criminal investigation to a grand
jury, Service and Chief Counsel personnel may access and use grand jury matters
for criminal purposes only to the extent:
A. Requested by an attorney for the Government to assist the attorney in the
performance of his/her duty to enforce the federal criminal law
B. Permitted by court order
C. Such matters become public in the course of trial or other public judicial
proceedings
4. Grand jury matters may not be accessed and used at any time by Service and
Chief Counsel personnel for civil purposes unless:
A. Permitted by court order
B. Such matters become public in the course of trial or other public judicial
proceedings. In this situation the information should be obtained
exclusively from the public record and not from the grand jury records
5. Chief Counsel attorneys who receive disclosure of matters occurring before the
grand jury that are subject to the secrecy provisions of Rule 6(e) shall be excluded
from the involvement in non-grand jury matters concerning the same individuals,
entities, and subject matter being investigated by the grand jury unless all of the
information to which they had access as assistants to the attorney for the
Government is the subject of a Rule 6(e) Order or a matter of public record. Chief
Counsel attorneys who are currently involved in civil cases concerning the
individuals, entities, or subject matter that become the subject of a grand jury
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investigation referral normally shall be excluded from involvement in a grand jury
investigation; however, these attorneys are not automatically precluded from
participation in decisions regarding the making of grand jury referrals unless
material subject to Rule 6(e) restrictions is involved.
6. The attorney for the Government will usually request the assistance of Service
and Chief Counsel personnel in writing prior to the time that such personnel
access information subject to the secrecy requirements of Rule 6(e).
A. Such requests should, to the extent possible, name specific Service and
Chief Counsel personnel and also authorize disclosure to additional
Service and Chief Counsel personnel deemed necessary to provide the
requested assistance to the attorney for the Government.
B. If it is deemed necessary to disclose matters occurring before the grand
jury to a Service or Chief Counsel employee who is not specifically named
in the request of the attorney for the Government, the attorney for the
Government should be informed promptly in writing of the identity of the
person(s) to whom this information was disclosed so that the provisions of
Rule 6(e)(3)(B) may be complied with. To the extent possible, the attorney
for the Government should approve disclosures before they occur.
7. Service and Chief Counsel personnel who assist an attorney for the Government
do so as assistants to that attorney for the Government rather than as employees
for the Service or Chief Counsel. Thus, all Service and Chief Counsel procedures
that are inconsistent with the function of the grand jury must give way to the
grand jury concepts. The functions and procedures of the grand jury, however, do
not override the limitations on disclosure contained in IRC § 6103.
38.2.2.2 (08-11-2004)
Referrals for Grand Jury Investigation
1. Grand jury investigations consist of either specific taxpayer targets or projects or
both. It is within the province of the Service to determine whether its commitment
of personnel will be to an investigation conducted by a grand jury. The Service
has concluded that such commitment will be to the administrative process unless,
in the opinion of the approving Service officials, a grand jury investigation is
necessary and appropriate in the circumstances. A grand jury is considered to be
necessary and appropriate in the circumstances where it is apparent that the
administrative process cannot develop the relevant facts within a reasonable
period of time, or coordination of the tax investigation with an ongoing grand jury
investigation would be more efficient, and the case has significant deterrent
potential.
2. A referral for grand jury investigation is accomplished by the Special Agent in
Charge (SAC) referring a recommendation for such to a DOJ component. The
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Criminal Tax attorney’s responsibility in the grand jury process is to review and
evaluate the request and to provide a legal analysis to the SAC.
Note: See Tax Division Direction No. 86-59 to determine which DOJ component
(i.e., Tax Division or US Attorney) should be sent the referral. In addition,
questions concerning the proper interpretation of the Directive should be
forwarded directly to the Tax Division.
38.2.2.2.1 (08-11-2004)
Types of Grand Jury Referrals
1. A referral for grand jury investigation can emanate from:
A. A request by Criminal Investigation for the initiation of a grand jury
investigation, also known as a Service initiated request for grand jury
investigation
B. A request by an attorney for the Government for Service participation in a
grand jury investigation
2. While DOJ may convert a referral for prosecution to an authorization to conduct a
grand jury investigation, such cases, unless expressly referred to herein are not
considered as "grand jury referrals" within the purview of these provisions.
38.2.2.2.2 (08-11-2004)
Standards of Review
1. Regardless of which type of grand jury referral is involved, the review by Counsel
is to determine:
A. Whether there are articulable facts supporting a reasonable belief that a
crime has been committed
B. Whether referral for grand jury investigation would be necessary and
appropriate in the circumstances
C. Whether there are legal impediments or other factors that substantially
detract from or negate the prospect of ultimately developing admissible
evidence necessary to establish guilt beyond a reasonable doubt and
reasonable probability of conviction
38.2.2.2.3 (08-07-2008)
Review by the Associate Chief Counsel (Criminal Tax)
1. Grand jury cases involving the following sensitive individuals and/or issues will
be forwarded by the Criminal Tax attorney to the Associate Chief Counsel (CT)
for review, evaluation, and preparation of the criminal evaluation memorandum:
A. Currently serving elected federal officials, (i.e., Members of Congress)
B. Current Article III judges, (i.e., United States District Court Judges)
C. Current high-level Executive Branch officials, (i.e., Cabinet level officials)
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D. Currently serving elected statewide officials, (i.e., Governor, Attorney
General)
E. Current members of the highest court of a state
F. Currently serving mayors of municipalities having a population in excess
of 250,000
G. Cases involving perjury, subornation of perjury, or false declaration
occurring during a United States Tax Court proceeding under 18 U.S.C. §§
1621, 1622, and 1623
H. Cases where the proposed target of the grand jury investigation is an IRC
§ 501(c) or (d) organization
I. Publicly traded companies (defined as companies that have issued
securities through an initial public offering and whose shares are traded on
the open market)
J. Companies with annual gross revenues exceeding $10,000,000,000.00
2. While mandatory coordination with the Associate Chief Counsel (CT) is required
in the above situations, communication consistent with Rule 6(e) is encouraged in
other grand jury investigations involving local individuals who receive national
and/or regional media coverage.
38.2.2.2.4 (08-11-2004)
Use of Grand Jury Information
1. If information considered to be "matters occurring before the grand jury" under
Rule 6(e) is involved, that information is provided to Service officials by an
attorney for the Government for the purpose of determining whether the Service
wishes to commit personnel to assist the attorney for the Government in the grand
jury investigation.
2. All information considered to be "matters occurring before the grand jury" not the
subject of a court order under Rule 6(e) making such information available to the
Service and Counsel for use independent of the grand jury secrecy rule, shall be
carefully controlled.
3. Service and Counsel personnel are not entitled to access or use information
subject to the restrictions of Rule 6(e) for any purpose other than assisting an
attorney for the Government in the grand jury investigation.
4. Counsel should restrict the number of persons having access to the grand jury
information to the minimum number essential to conduct a proper evaluation.
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38.2.2.2.5 (08-11-2004)
Conferences in Grand Jury Cases
1. Conferences should not be offered to taxpayers who are the subject of a grand
jury investigation recommendation, nor should these taxpayers be advised of the
existence of the grand jury recommendation.
38.2.2.3 (08-11-2004)
Criminal Investigation/Service Initiated Requests for Grand Jury Investigation
1. When Criminal Investigation considers that a grand jury investigation is necessary
and appropriate and believes that a grand jury investigation would develop further
evidence establishing prosecutable Title 26 or Title 26-related violation(s), the
investigating special agent prepares a report, fully exhibited, which
comprehensively discusses to the extent possible:
A. Identification of the criminal case(s) which is considered probable,
inclusive of all tax returns at issue, identification of all specific taxpayers
involved, and all indicia of wrongdoing that reflects the contemplated
offenses
B. The progress of the investigation to date, inclusive of all investigative
steps already taken; all evidence already developed, identification of all
witnesses interviewed and the testimony of such witnesses; and the status
of administrative summonses issued but not complied with, including any
summons enforcement proceedings involving the taxpayer, as well as a
statement showing any civil action that is under way or contemplated on
the subject for any year
C. The reason(s) why seeking a grand jury investigation is believed to be
necessary and appropriate in the circumstances. By way of illustration, and
not by way of limitation, facts such as the following may indicate that the
administrative process cannot develop the relevant facts within a
reasonable time:
— Lack of cooperation by important witnesses;
— Efforts by the taxpayer to impede orderly investigation by
intimidation of witnesses, destruction or threat of destruction of
records or evidence;
— The secreting of evidence; and
— Severe time limitations imposed by the statute of limitations
D. The potential deterrent effect of the anticipated case(s) on an area of
noncompliance, together with the reason(s) for concluding the anticipated
case(s) is sufficiently significant to tax administration to warrant
transferring further investigation responsibility to a grand jury
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E. Recommendations as to testimony and documentary evidence to be sought
before the grand jury together with identification of possible witnesses
from whom such testimonial and documentary evidence may be
obtainable
F. Any other factor that in the judgment of the special agent bears upon the
recommendation for grand jury investigation
38.2.2.3.1 (08-11-2004)
Counsel’s Role
1. Counsel will review the special agent’s report and exhibits in accordance with
CCDM 38.2.2.2.2 and will prepare a criminal evaluation memorandum for the
SAC, reviewing and evaluating the grand jury request.
2. The Criminal Tax attorney’s review of a Service initiated grand jury request will
be completed within 20 workdays of receipt of the special agent’s report and
exhibits.
3. The Associate Chief Counsel (CT) will review and evaluate Service initiated
grand jury requests involving sensitive individuals/organizations. See CCDM
38.2.2.2.3.
38.2.2.4 (08-11-2004)
Government Attorney—Initiated Request for Grand Jury Assistance
1. Requests to the Service for participation by Service personnel in grand jury
investigations are sometimes initiated by US Attorneys, Chiefs of Organized
Crime Strike Forces, or DOJ. Such requests may arise out of an ongoing grand
jury investigation which has developed evidence of a Title 26-related violation(s).
2. Such requests may also arise out of information received by the attorney for the
Government from non-grand jury sources.
38.2.2.4.1 (08-11-2004)
Procedures
1. Generally, the referral channels within the Service and the standards of review
applicable to Service initiated requests for grand jury investigation apply also to
requests to the Service for grand jury assistance.
2. The Criminal Tax attorney’s review and evaluation of the request should be
accomplished within ten workdays of receipt. If Counsel’s review and evaluation
cannot be accomplished within this time frame, the SAC should be notified.
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A. In emergency situations where immediate approval is necessary, Counsel
may be asked to telephonically notify the SAC of his/her
recommendation/evaluation.
B. If this procedure is utilized, a written confirmation addressed to the SAC
setting forth, in addition to the usual contents of an expansion
recommendation, an explanation of the reasons for resorting to the
telephonic procedure, will be sent within five workdays of the telephonic
procedure.
3. Targets not the subject of the request by the attorney for the Government may not
be added to the request without the concurrence of the SAC and the attorney for
the Government, and can only be recommended as a transactional referral
pursuant to the provisions of IRC § 6103(h)(2)(C). If discussion of the additional
targets does not qualify as a transactional referral, the addition of targets must
proceed as a Service initiated request for grand jury investigation as outlined
above.
4. In the criminal evaluation memorandum to the SAC, there should be a paragraph
setting forth the names and job titles of all Counsel personnel, inclusive of docket
attorney, supervisors, and support staff, who accessed the information in the
course of providing the requested evaluation.
5. Tax Division Directive No. 86-59 will apply to most US Attorney requests to
broaden an existing grand jury investigation to include Title 26 offenses.
38.2.2.5 (08-11-2004)
Grand Jury Expansion Requests
1. Subsequent to referral of a case for grand jury investigation, the attorney for the
Government may determine the scope of the investigation should be expanded to
include additional subjects, additional taxable periods, additional types of tax, or a
combination thereof. In this circumstance, the attorney for the Government may
request that the Service consider committing its resources to the contemplated
expanded aspects of the ongoing investigation. Expansion request procedures are
appropriate only for adding additional subject(s), taxable period(s), or type(s) of
tax to an ongoing authorized Title 26 grand jury investigation. An expansion
request shall be governed by the standards set forth in CCDM 38.2.2.2.2.
2. Requests for expansion of a grand jury will be handled in accordance with the
procedures outlined in CCDM 38.2.2.4.1(2).
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38.2.2.5.1 (08-11-2004)
Combination Grand Jury Expansion Request and Evaluation
1. A combination grand jury expansion request and evaluation, commonly referred
to as a "Combo" , should be directed to the Criminal Tax attorney responsible for
the review and evaluation of the grand jury investigation to the SAC. The grand
jury criminal evaluation memorandum must clearly indicate that both the
expansion request and evaluation of the grand jury evidence are being discussed.
See CCDM 38.2.2.6 for Grand Jury Evaluation Procedures.
38.2.2.6 (08-11-2004)
Processing Grand Jury Evaluation Cases
1. Unless noted below, there are no procedural differences between reviewing and
evaluating a grand jury case and an administrative case.
2. No conferences will be held in cases investigated by grand jury.
3. As a result of a request from a US Attorney or an Assistant US Attorney, the
Criminal Tax attorney will review and evaluate all matters presented for
sufficiency in law and identification of any legal or other impediments that detract
from the prospects of successful prosecution. A grand jury criminal evaluation
memorandum will be prepared by the Criminal Tax attorney on the basis of this
evaluation. The grand jury criminal evaluation memorandum will be signed by the
Criminal Tax attorney given signature authority, or the Area Counsel (CT), and
transmitted to the SAC.
4. The Criminal Tax attorney’s review of the case and completion of the grand jury
criminal evaluation memorandum is to occur within 30 days of receipt of copies
of the special agent’s report and exhibits. The 30 days for completion of the
Criminal Tax attorney’s review can be extended an additional 15 days upon the
approval of the Area Counsel (CT).
5. The grand jury criminal evaluation memorandum utilizes the format of the
administrative criminal evaluation memorandum with the following addition: the
concluding paragraph of the grand jury criminal evaluation memorandum will
provide the name(s) and job title(s) of all Counsel personnel who had access to
the grand jury material.
38.2.2.7 (08-11-2004)
Pending Civil Matters in Grand Jury Cases
1. Once a matter has been referred to DOJ for grand jury investigation, the Service is
not automatically barred from conducting a civil examination of the same or
related tax liabilities wholly independent of the grand jury investigation. It is
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recommended that such civil activity should not be taken, however, without prior
consultation with DOJ.
38.2.2.7.1 (10-03-2007)
Administrative Summonses
1. Administrative summonses cannot be served, or if previously served, judicially
enforced, in the matter of the tax liability of a grand jury subject for the same
taxes and taxable periods that constitute the basis of the referral for grand jury
investigation.
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Privileges
The enforceability of a summons can be contested on the grounds that the
information is protected from disclosure by a privilege recognized under federal law. See
U.S. Department of Justice Tax Division Summons Enforcement Manual,
http://www.justice.gov/tax/readingroom/summonsmn/SumEnfMan_September%202012
.PDF (“Summons Enforcement Manual”) pp. 35-60 (September, 2012); see also United
States v. Euge, 444 U.S. 707, 714 (1980) (holding that IRS summonses are “subject to
the traditional privileges and limitations”); cf. United States v. Blackman, 72 F.3d 1418,
1423 (9th Cir. 1995) (noting that courts have uniformly held that claims of privilege are
tested under the “federal common law of privilege” and not under state law).
Attorney-Client Privilege. The most commonly asserted privilege is the attorneyclient privilege. See United States v. Zolin, 491 U.S. 554, 556, 561-62 (1989); Upjohn
Co. v. United States, 449 U.S. 383, 398 (1981).

Extracts from the Summons Enforcement Manual (pp. 35-62)
A frequently encountered defense is that the summons calls for privileged
documents or testimony. Only those privileges recognized under federal law, however,
will be considered. United States v. Zolin, 491 U.S. 554, 562 (1989).
a. Attorney-client privilege
Summonses are “subject to the traditional privileges and limitations,” including
attorney-client privilege. Upjohn Co. v. United States, 449 U.S. 383, 398 (1981). The
attorney-client privilege encourages “full and frank communication between attorneys
and their clients and thereby promote[s] broader public interests in the observance of law
and administration of justice.” Upjohn, 449 U.S. at 389. Protecting the privilege,
however, comes at a significant cost to the truth-seeking function of the adversarial
system. Zolin, 491 U.S. at 561-63. “However, since the privilege has the effect of
withholding relevant information from the fact-finder, it applies only where necessary to
achieve its purpose.” Fisher v. United States, 425 U.S. 391, 403 (1976).
A claim of attorney-client privilege will be upheld only: (1) where legal advice of
any kind is sought (2) from a professional legal adviser in his capacity as such, (3) the
communications relating to that purpose, (4) made in confidence (5) by the client, (6) are
at his instance permanently protected (7) from disclosure by himself or by the legal
adviser, (8) except the protection be waived. See, e.g., United States v. Evans, 113 F.3d
1457, 1461 (7th Cir. 1997) (quoting 8 John Henry Wigmore, Evidence in Trials at
Common Law § 2292 (McNaughton rev. 1961)). The party asserting the privilege bears
the burden of establishing each of the necessary elements. Id. at 1461; United States v.
Powell, 379 U.S. 48, 58 (1964).
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Blanket assertions of privilege are unacceptable: Colton v. United States, 306
F.2d 633, 639 (2d Cir. 1962); United States v. El Paso Co., 682 F.2d 530, 541 (5th Cir.
1982). Claims of privilege must be made and sustained on a question-by-question and
document-by-document basis.
(1) Elements of the attorney-client privilege
(i) “Where legal advice of any kind is sought.” It is essential that the
advice in question be “legal.” Business advice is not covered by the privilege. See, e.g.,
Sedco Int’l, S.A. v. Cory, 683 F.2d 1201 (8th Cir. 1982); Teltron, Inc. v. Alexander, 132
F.R.D. 394 (E.D. Pa. 1990); Coleman v. Am. Broad. Cos., 106 F.R.D. 201, 205-06
(D.D.C. 1985). Nor is the preparation of a tax return legal advice. See, e.g., United
States v. Frederick, 182 F.3d 496 (7th Cir. 1999).
(ii) “From a professional legal adviser in his capacity as such.” It is not
enough that a communication be made by or to a lawyer. For the privilege to apply, the
lawyer must be performing services or giving advice in his capacity as a lawyer. Evans,
113 F.3d at 1463. The following is a list of some occasions when the privilege has been
held not to apply:
•

If one consults with an attorney, not as a lawyer, but as a friend or as a
business advisor, the consultation is not privileged. In re Lindsey, 158
F.3d 1263, 1270 (D.C. Cir. 1998); Sedco Int’l, 683 F.2d 1201; Colton, 306
F.2d at 638.

•

There is no privilege if the advisor is not an attorney, unless the Section
7525 privilege, discussed below, applies. (See Section II(C)(2)(b).) While
there is no federal accountant’s privilege as such, Couch v. United States,
409 U.S. 322, 335 (1973), there may be circumstances in which the
privilege will extend to an accountant hired by an attorney to assist in his
representation of the client. Compare United States v. Kovel, 296 F.2d
918 (2d Cir. 1961), with Cavallaro v. United States, 284 F.3d 236 (1st Cir.
2002), and United States v. Ackert, 169 F.3d 136 (2d Cir. 1999).

•

When an attorney is acting as a mere scrivener the privilege does not
apply. See Canaday v. United States, 354 F.2d 849, 857 (8th Cir. 1966)
(attorney prepares tax returns); Pollock v. United States, 202 F.2d 281,
286 (5th Cir. 1953) (“transaction involves a simple transfer of title to real
estate and there is no consultation for legal advice”).

•

An attorney who acts as his client’s agent for receipt or disbursement of
money or property to or from third parties is not acting in a legal capacity,
and records of such transactions are not privileged. In re Grand Jury
Subpoena, 831 F.2d 225, 228 (11th Cir. 1987); Morgan v. United States,
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380 F.2d 686, 693 (9th Cir. 1967). See United States v. Wells, 929 F.
Supp. 423 (S.D. Ga. 1996) (enforcing summons to attorney for trust
account documents concerning real estate transactions of client).
•

Bank records of receipts and disbursements in lawyers’ trust accounts are
not privileged communications. McClary v. Walsh, 202 F.R.D. 286 (N.D.
Ala. 2000).

(iii) “The communications relating to that purpose.” “The privilege only
protects disclosure of communications; it does not protect disclosure of the underlying
facts by those who communicated with the attorney . . . .” Upjohn, 499 U.S. at 395-96.
Thus, documents do not become cloaked with the attorney-client privilege by being
passed from client to lawyer, Fisher, 425 U.S. at 403-04, and the information that a
person furnishes an attorney for the purpose of preparing his tax return is not privileged.
United States v. Lawless, 709 F.2d 485, 488 (7th Cir. 1983).
Matters such as the client’s identity, engagement letter, retainer agreement, or fees
are generally not privileged. See, e.g., United States v. BDO Seidman, 337 F.3d 802, 811
(7th Cir. 2003) (client identity); United States v. Leventhal, 961 F.2d 936 (11th Cir. 1992)
(fees); United States v. Blackman, 72 F.3d 1418 (9th Cir. 1995) (client identities and
fees); United States v. Abrahams, 905 F.2d at 1283 (names of tax preparer attorney’s
clients and his fees); Lefcourt v. United States, 125 F.3d 79 (2d Cir. 1997) (client
identities and fees); United States v. Ritchie, 15 F.3d 592 (6th Cir. 1994) (same); Clarke
v. Am. Commerce Nat’l Bank, 974 F.2d 127, 129 (9th Cir. 1992) (attorney billing
statements); but see United States v. Liebman 742 F.2d 807 (3d Cir. 1984) (holding IRS
could not summon names of clients lawyer had advised could take certain deductions).
Billing records that reveal the substance of confidential discussions between
attorney and client, may be privileged. In re Walsh, 623 F.2d 489, 494-95 (7th Cir.
1980). The attorney-client privilege applies to correspondence between attorney and
client which reveals the client’s motivation for creating the relationship, as well as bills,
ledgers, time records and other documents that reveal the nature of the services provided.
In re Grand Jury Witness, 695 F.2d 359, 362 (9th Cir. 1982). Accord, Chaudhry v.
Gallerizzo, 174 F.3d 394 (4th Cir. 1999) (attorney billing records that revealed identity of
federal statutes researched were privileged).
To the general rule that a client’s identity and the nature of his fee arrangement with
his attorney are not privileged, some courts have recognized a limited exception “where
disclosure would . . . constitute the ‘last link’ in an existing chain of evidence likely to
lead to the client’s indictment.” Blackman, 72 F.3d at 1424; see also In re Grand Jury
Proceedings, 517 F.2d 666 (5th Cir. 1975). But the last link doctrine has not met with
universal acceptance, see, e.g., Ritchie, 15 F.3d at 602, n.13 (“our circuit has expressly
rejected the last link doctrine”), and, even in circuits that have adopted it, it will not
necessarily prevent enforcement of an IRS summons, see Leventhal, 961 F.2d at 940-41.
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(iv) “Made in confidence.”
There must be an expectation of
confidentiality for the communication to be privileged. If the matter is not intended to
remain confidential but is, for example, to be disclosed on a tax return, it is not
privileged. See Colton, 306 F.2d at 637; In re Grand Jury Proceedings, 727 F.2d 1352,
1356 (4th Cir. 1984) (collecting cases). Documents transmitted to an attorney with the
intent that the information will be transmitted to a third party (e.g., documents needed for
real estate closings and business transactions) are not protected by the attorney-client
privilege. Chevron Corp. v. Pennzoil Co., 974 F.2d 1156, 1162 (9th Cir. 1992) (citing
Weil v. Inv./Indicators, Research & Mgmt., 647 F.2d 18, 24 (9th Cir. 1981)); Lawless,
709 F.2d at 487.
(v) “By the client.” In order to be privileged, communications must be
made by the client. Communications made by someone other than the client, even if
made for the benefit of the client and even if very helpful to the attorney in rendering
legal advice, are not privileged. Ackert, 169 F.3d at 138 (“[A] communication between
an attorney and a third party does not become shielded by the attorney-client privilege
solely because the communication proves important to the attorney’s ability to represent
the client.”); In re G-I Holdings Inc., 218 F.R.D. 428, 436 (D.N.J. 2003) (same). When
the client is not an individual but a legal entity, such as a corporation, a court must
determine which individual’s communications with corporate counsel will be protected.
This determination is made case by case, with an eye to identifying those persons who (1)
need to obtain legal advice to perform their job and guide the corporate decision-making,
and (2) are likely to have factual knowledge which the lawyer needs to know to give the
best legal advice. Upjohn, 449 U.S. at 391-96.
(vi) “Are at his instance permanently protected.” See Swidler & Berlin v.
United States, 524 U.S. 399 (1998) (holding that the attorney-client privilege survives the
death of a client, unless some other exception to the privilege applies).
(vii) “From disclosure by himself or by the legal adviser.” An attorney
need not produce documents that his client could not be compelled to produce. Fisher,
425 U.S. at 403-05. (“Since each taxpayer transferred possession of the documents in
question from himself to his attorney in order to obtain legal assistance in the tax
investigations in question, the papers, if unobtainable by summons from the client, are
unobtainable by summons directed to the attorney by reason of the attorney-client
privilege.”).
(viii) “Except the protection be waived.” In general, only the client can
waive the attorney-client privilege, as the privilege “belongs solely to the client.” In re
von Bulow, 828 F.2d 94, 100-01 (2d Cir. 1987). An exception exists in some states
which allows the personal representative of a decedent to waive the privilege in certain
circumstances. Swidler & Berlin, 524 U.S. at 404 n.2. In the case of a corporate client,
officers and directors control the privilege, which can be raised or waived. That
authority, even with respect to past communications, passes to a trustee in bankruptcy,
who can choose to waive the privilege in light of his fiduciary duties to creditors and
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shareholders. Commodity Futures Trading Comm’n v. Weintraub, 471 U.S. 343, 358
(1985).
(2) Express Waiver
Generally, disclosure of confidential communications or attorney work product to a
third party constitutes a waiver of privilege as to those items. See Genentech, Inc. v.
United States Int’l Trade Comm’n, 122 F.3d 1409, 1414 (Fed. Cir. 1997); Carter v.
Gibbs, 909 F.2d 1450, 1451 (Fed. Cir. 1990) (en banc); Clady v. County of Los Angeles,
770 F.2d 1421, 1433 (9th Cir. 1985); United States v. MIT, 129 F.3d 681 (1st Cir. 1997).
Once the attorney-client privilege has been waived, the privilege is generally lost for all
purposes and in all forums. Genentech, 122 F.3d at 1416. Voluntary disclosure of a
privileged document waives the attorney-client privilege with respect to all
communications on the same subject matter. Weil, 647 F.2d at 24; Golden Valley
Microwave Foods, Inc. v. Weaver Popcorn Co., 132 F.R.D. 204, 207-08 (N.D. Ind.
1990); Standard Chartered Bank, PLC v. Ayala Int’l Holdings, Inc., 111 F.R.D. 76, 85
(S.D.N.Y. 1986).
(3) Implied Waiver
A party may waive the attorney-client privilege by asserting claims or defenses that
put his or her attorney’s advice at issue in the litigation. Rhone-Poulenc Rorer, Inc. v.
Home Indem. Co., 32 F.3d 851, 863 (3d Cir. 1994). See Chevron, 974 F.2d 1156 (party’s
claim that its tax position was reasonable because it was based on advice of counsel puts
advice at issue and waives privilege). Common factors in finding implied waiver are (1)
assertion of the privilege is a result of an affirmative act; (2) through the affirmative act,
the asserting party has placed the protected information at issue by making it relevant;
and (3) application of privilege would deny the opposing party access to information vital
to its defense. Hearn v. Rhay, 68 F.R.D. 574 (E.D. Wash. 1975).
The doctrine of waiver by implication reflects the position that the attorney-client
privilege may not be used as both a sword and a shield. Chevron, 974 F.2d at 1162;
United States v. Bilzerian, 926 F.2d 1285, 1292 (2d Cir. 1991); In re von Bulow, 828 F.2d
at 103. In other words, “[a] defendant may not use the privilege to prejudice his
opponent’s case or to disclose some selected communications for self-serving purposes.”
Bilzerian, 926 F.2d at 1292; accord United States v. Jones, 696 F.2d 1069, 1072 (4th Cir.
1982) (“Selective disclosure for tactical purposes waives the privilege.”).
Where a waiver has been found, the courts have taken at least three different
approaches in defining the scope of the waiver:
•

The scope of the waiver only extends to the specific documents produced:
Prudential Ins. Co. v. Turner & Newall, PLC, 137 F.R.D. 178, 182 (D. Mass.
1991); Parkway Gallery Furniture, Inc. v. Kittinger/Pa. House Group, Inc.,
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116 F.R.D. 46, 52 (M.D.N.C. 1987); Int’l Digital Sys. Corp. v. Digital Equip.
Corp., 120 F.R.D. 445, 446 (D. Mass. 1988).
•

The scope of the waiver encompasses all privileged materials on the same
subject matter as the produced documents: Standard Chartered Bank, 111
F.R.D. at 85; Perrignon v. Bergen Brunswig Corp., 77 F.R.D. 455, 461 (N.D.
Cal. 1978); Goldman, Sachs & Co. v. Blondis, 412 F. Supp. 286, 289 (N.D.
Ill. 1976).

•

The scope of the waiver includes all privileged documents relating to the
same subject matter as the produced documents: In re Sealed Case, 877 F.2d
976, 977 (D.C. Cir. 1989).
(4) Selective Waiver

In Diversified Indus., Inc. v. Meredith, 572 F.2d 596 (8th Cir. 1977) (en banc), the
Eighth Circuit held that the corporate defendant had not waived the attorney-client
privilege when it disclosed to the SEC certain memoranda and other documents prepared
by special outside counsel who had been retained to investigate certain practices of the
company’s personnel. The court of appeals concluded that only a “limited” waiver had
occurred, thereby giving rise to what has come to be called the “selective” waiver
doctrine. As its only reason for its conclusion, the court stated that “[t]o hold otherwise
may have the effect of thwarting the developing procedure of corporations to employ
independent outside counsel to investigate and advise them in order to protect
stockholders, potential stockholders and customers.” Id. at 611.
The doctrine has not achieved much traction, as most courts have refused to apply
it. See, e.g., In re Columbia/HCA Healthcare Corp., 293 F.3d 289, 302 (6th Cir. 2002)
(“we reject the concept of selective waiver, in any of its various forms”); MIT, 129 F.3d
681 (disclosure normally negates the privilege); Dellwood Farms, Inc. v. Cargill, Inc.,
128 F.3d 1122, 1126 (7th Cir. 1997) (“The cases . . . generally reject a right of ‘selective’
waiver, where, having voluntarily disclosed privileged information to one person, the
party who made the disclosure asserts the privilege against another person who wants the
information.”); Genentech, 122 F.3d 1409 (rejecting selective waiver doctrine to
allegedly inadvertent disclosure); In re Steinhardt Partners, LP, 9 F.3d 230 (2d Cir.
1993) (refusing to apply selective waiver doctrine to voluntary disclosure of work
product to SEC); Westinghouse Elec. Corp. v. Republic of the Philippines, 951 F.2d
1414 (3d Cir. 1991) (rejecting application of selective waiver doctrine); In re Martin
Marietta Corp., 856 F.2d 619 (4th Cir. 1988) (same); Permian Corp. v. United States ,
665 F.2d 1214, 1220 (D.C. Cir. 1981) (finding selective waiver theory “wholly
unpersuasive”); but see United States v. Bergonzi, 403 F.3d 1048, 1050 (9th Cir. 2005)
(per curiam) (“Whether the sort of selective waiver McKesson seeks is available in this
Circuit is an open question.”) (citing Bittaker v. Woodford, 331 F.3d 715, 720 n.5 (9th
Cir. 2003) (en banc) (“[T]he law [regarding selective waiver] is not . . . settled.”)).
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The Tax Division’s view has been that selective waiver would extend the privilege
beyond its intended purpose of encouraging full disclosure to one’s attorney in order to
obtain informed legal assistance. In MIT, 129 F.3d 681, the Tax Division successfully
contended that MIT had forfeited attorney-client privilege and work-product protection
for documents that had been disclosed to the Defense Contract Audit Agency. MIT thus
had to turn over the documents in response to an IRS summons.
(5) Inadvertent Waiver
A voluntary disclosure of information that is inconsistent with the confidential
nature of the attorney-client relationship waives the privilege. Alldread v. City of
Grenada, 988 F.2d 1425, 1434 (5th Cir. 1993). There is no consensus, however, as to the
effect of inadvertent disclosure. Some courts hold that where there has been a disclosure
of privileged communications to third parties, the privilege is lost, even if the disclosure
is unintentional or inadvertent. See In re Sealed Case, 877 F.2d at 980; In re Grand Jury
Proceedings, 727 F.2d at 1356.
The majority of courts, while recognizing that inadvertent disclosure may result in a
waiver of the privilege, have incorporated an approach that takes into account the facts
surrounding a particular disclosure. Alldread, 988 F.2d at 1434. Courts generally apply
the following factors in determining whether inadvertent disclosure should be treated as a
waiver of attorney-client privilege:
the reasonableness of the precautions to prevent inadvertent disclosure, the time
taken to rectify the error, the scope of the discovery and the extent of the disclosure.
There is, of course, an overreaching issue of fairness and the protection of an
appropriate privilege which, of course, must be judged against the care or
negligence with which the privilege is guarded.
Lois Sportswear, USA, Inc. v. Levi Strauss & Co. 104 F.R.D. 103, 105 (S.D.N.Y. 1985);
Dellwood Farms, 128 F.3d at 1127.
On September 19, 2008, Congress enacted Federal Rule of Evidence 502 to provide
clear rules for inadvertent disclosures “made in a Federal proceeding or to a Federal
office or agency” (Fed. R. Evid. 502(b)) and for disclosures “made in a State proceeding”
(Fed. R. Evid. 502(c)). The advisory committee note for Rule 502 states that it “applies
to inadvertent disclosures made to a federal office or agency, including but not limited to
an office or agency that is acting in the course of its regulatory, investigative or
enforcement authority.” Thus, the rule applies to disclosures made in response to an IRS
summons.
Rule 502 (b) protects inadvertent disclosures “made in a Federal proceeding or to a
Federal office or agency” if the privilege holder took reasonable steps to prevent
disclosure and took reasonable steps to rectify the error, including (if applicable)
following Federal Rule of Civil Procedure 26(b)(5)(B). Rule 502(c), which governs
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inadvertent disclosures made in a State proceeding, is designed to apply the law (i.e.,
State or federal) that is most protective. Rule 502 does not apply to inadvertent
disclosures to individuals and non-Federal entities outside of Federal and State
proceedings. Further, it applies only to the attorney-client privilege and work-product
protection.
The ABA has issued an opinion stating that a lawyer who receives materials that on
their face appear to be subject to the attorney-client privilege or otherwise confidential,
under circumstances where it is clear that they were not intended for the receiving
lawyer, should refrain from examining the materials, notify the sending lawyer, and abide
by the instructions of the lawyer who sent them. ABA Comm. on Ethics and Prof’l
Responsibility, Formal Op. 368 (1992). An attorney who receives such materials should
immediately confer with his or her supervisor.
(6) Crime-Fraud Exception
The attorney-client privilege does not extend to communications “in furtherance of
intended or present continuing illegality.” In re Grand Jury Proceedings, 87 F.3d 377,
381 (9th Cir. 1996); United States v. Jacobs, 117 F.3d 82, 87 (2d Cir. 1997). When a
client abuses the system by consulting an attorney for the purpose of furthering criminal
or fraudulent activity, the application of the attorney-client privilege is overcome by the
“crime-fraud exception” and such information loses its protected status. Zolin, 491 U.S.
at 561-63. See also Clark v. United States, 289 U.S. 1 (1933). In those circumstances,
the value to society of encouraging attorney-client communications is outweighed by “the
costs of probative evidence foregone.” In re Grand Jury Proceedings (Violette), 183
F.3d 71, 76 (1st Cir. 1999).
The party seeking application of the crime-fraud exception to overcome the
attorney-client privilege must make the following prima facie showing:
(1) that the client was engaged in (or was planning) criminal or
fraudulent activity when the attorney-client communications took
place; and
(2) that the communications were intended by the client to facilitate or
conceal the criminal or fraudulent activity.
Violette, 183 F.3d at 75 (emphasis in original). The exception applies not only where the
client actually knows that the contemplated activity is illegal, but also where the client
“reasonably should have known.” United States v. Rakes, 136 F.3d 1, 4 (1st Cir. 1998).
Moreover, whether the attorney knew about or was complicit in the illegal activity has no
bearing on the crime-fraud determination. See United States v. Reeder, 170 F.3d 93, 106
(1st Cir. 1999); In re Grand Jury Investigation, 842 F.2d 1223, 1226 (11th Cir. 1987);
Jacobs, 117 F.3d at 87. The moving party must also establish “some relationship
between the communications at issue and the alleged offense.” Sound Video Unlimited,
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Inc. v. Video Shack, Inc., 661 F. Supp. 1482, 1486 (N.D. Ill. 1987). Prima facie evidence
is a “lax standard.” In re Feldberg, 862 F.2d 622, 626 (7th Cir. 1988).
To determine whether the crime-fraud exception applies, the court may conduct an
in camera review of the alleged communications. “[A] lesser evidentiary showing is
needed to trigger in camera review than is required to ultimately overcome the privilege.”
Zolin, 491 U.S. at 572.
Once that showing is made, the decision whether to engage in in camera
review rests in the sound discretion of the district court. The court should
make that decision in light of the facts and circumstances of the particular
case, including, among other things, the volume of materials the district court
has been asked to review, the relative importance to the case of the alleged
privileged information, and the likelihood that the evidence produced through
in camera review, together with other available evidence then before the
court, will establish that the crime-fraud exception does apply.
Id.
Whether or not there has been an in camera review, the district court exercises its
discretion again to determine whether the facts are such that the crime-fraud exception
applies. Jacobs, 117 F.3d at 87. Mere allegations or suspicion by the Government are
insufficient. But proof beyond a reasonable doubt is not necessary to justify application
of the crime-fraud exception. The test for invoking the crime-fraud exception to the
attorney-client privilege is whether there is “reasonable cause to believe that the
attorney’s services were utilized in furtherance of the ongoing unlawful scheme.”
Reasonable cause is more than suspicion but less than a preponderance of evidence. In re
Grand Jury Proceedings, 87 F.3d at 381 (9th Cir. 1996) (citation omitted).
The crime-fraud exception is not limited to traditional criminal activities; the crimefraud exception has been applied to civil fraud, as well as criminal fraud. See United
States v. Ballard, 779 F.2d 287 (5th Cir. 1986) (communications relating to a fraudulent
conveyance and scheme to conceal assets from bankruptcy court are not protected by the
attorney-client privilege); United States v. Barrier Indus., Inc., 1997 WL 16668
(S.D.N.Y. 1997); In re Rigby, 199 B.R. 358 (E.D. Tex. 1995) (crime-fraud exception
applies to communications in furtherance of scheme to partition property to avoid IRS
lien; exception applies to work-product privilege as well).
UPDATE:
In In re Grand Jury Matter #3, Docket No. 15-2475 (3d Cir.) (January 27, 2017),
the Third Circuit held that to establish the crime-fraud exception, the government must
prove that an actual fraud, and not simply that the client was contemplating fraudulent
conduct when consulting with the attorney. In that case, a defendant’s accountant
produced an email between the defendant and his counsel that suggested a course of
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action that, if completed, would be further evidence of fraud. There was no evidence that
the defendant took any steps with respect to the advice. The district court granted the
government’s motion to present the email to the grand jury on various grounds including
that the crime-fraud exception applied.
The Third Circuit reversed, finding that the government failed to establish both
elements of the crime-fraud exception: (1) that the [lawyer or client] was committing or
intending to commit a crime or fraud, and (2) that the . . . attorney work product was used
in furtherance of the alleged crime or fraud. The Third Circuit emphasized that the "in
furtherance" requirement was intended to ensure that "we are not punishing someone for
merely thinking about committing a bad act." The court offered the following example:
"If a client approaches a lawyer with a fraudulent plan that the later convinces the former
to abandon, the relationship has worked precisely as intended," and the work-product
protection remains "intact." But if "the client uses work product to further a fraud, the
relationship has broken down, and the lawyer's services have been 'misused,'" leading to
waiver of the privilege.
In In re Grand Jury Subpoenas Dated March 2, 2015, Docket No. 15-1976 (2d
Cir.) (October 6, 2015), the Second Circuit reviewed for clear error the appeal of a
district court’s order compelling a company’s attorneys to produce certain attorney-client
communications between the attorneys and the company’s owner, who was the target of a
pending grand jury investigation. The district court held that the crime-fraud exception
applied to communications relating to a protest filed with the IRS Appeals Office based
on probable cause that the owner was using the attorneys to further his fraudulent
scheme. The Second Circuit noted:
The crime‐fraud exception removes the protection of the
attorney‐client privilege from ʺclient communications in furtherance of
contemplated or ongoing criminal or fraudulent conduct.ʺ In re John Doe,
Inc., 13 F.3d 633, 636 (2d Cir. 1994) (quoting In re Grand Jury Subpoena
Duces Tecum Dated Sept. 15, 1983, 731 F.2d 1032, 1038 (2d Cir. 1984)).
A party wishing to invoke the exception must prove (1) ʺthat the client
communication or attorney work product in question was itself in
furtherance of the crime or fraudʺ and (2) ʺprobable cause to believe that
the particular communication with counsel or attorney work product was
intended in some way to facilitate or to conceal the criminal activity.ʺ In
re Richard Roe, Inc., 168 F.3d 69, 71 (2d Cir. 1999) (internal quotation
marks omitted). But ʺ[w]here the very act of litigating is alleged as being
in furtherance of a fraud,ʺ we adopt a more stringent probable cause
standard, that is, ʺthe party seeking disclosure . . . must show probable
cause that the litigation or an aspect thereof had little or no legal or factual
basis and was carried on substantially for the purpose of furthering the
crime or fraud.ʺ Id.
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Even assuming, as the district court did, that the heightened
probable cause standard applies to communications made in tax protests,
we find no error.
Based on the facts before it, the district court did not clearly err in
finding that there was probable cause to conclude that the tax protest was
based on a false, undocumented transaction and that the Owner engaged in
the tax protest as part of a strategy to further conceal that tax fraud and
shirk his tax liabilities. The district court conducted an in camera review
of the privileged communications at issue and concluded that those
communications supported its determination that the crime‐fraud
exception applied.
We have examined those privileged communications, the facts in
the record, and the partiesʹ ex parte submissions, and hold that the district
court did not clearly err.
b.

Tax Practitioner privilege - § 7525

Prior to the Internal Revenue Service Restructuring and Reform Act of 1998, Pub.
L. No. 105-206, 112 Stat. 685, the attorney-client privilege was limited to a
communication between client and lawyer. And the Supreme Court had ruled in Couch,
409 U.S. at 335, that “no confidential accountant-client privilege exists under federal law,
and no state-created privilege has been recognized in federal cases.” So things stood
until 1998, when Congress added Section 7525 to the Code.
For communications made on or after July 22, 1998, Section 7525(a)(1) provides
that “[w]ith respect to tax advice, the same common law protections of confidentiality
which apply to a communication between a taxpayer and an attorney shall also apply to a
communication between a taxpayer and any federally authorized tax practitioner to the
extent the communication would be considered a privileged communication if it were
between a taxpayer and an attorney.” A “federally authorized tax practitioner” is “any
individual who is authorized under Federal law to practice before the Internal Revenue
Service if such practice is subject to Federal regulation under section 330 of title 31,
United States Code.” I.R.C. § 7525(a)(3)(A). “Tax advice” is defined as “advice given
by an individual with respect to a matter which is within the scope of the individual’s
authority to practice [before the IRS].” I.R.C. § 7525(a)(3)(B).
Section 7525 only “protects communications between a taxpayer and a federally
authorized tax practitioner ‘to the extent the communication would be considered a
privileged communication if it were between a taxpayer and an attorney.’” Frederick,
182 F.3d at 502 (quoting I.R.C. § 7525(a)(1)). The scope of the Section 7525 privilege is
thus no broader than that of the attorney-client privilege and is subject to all the
limitations and restrictions imposed on the attorney-client privilege at common law. For
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example, the Conference Committee report notes that the Section 7525 privilege may be
waived by disclosure to third parties in the same way as is true of the attorney-client
privilege. H.R. Conf. Rep. No. 105-599, at 267 (1998), reprinted in 1998-3 C.B. 755,
1023.
The Section 7525 privilege is subject to special statutory limitations that otherwise
make it significantly narrower than the attorney-client privilege. The privilege, such as it
is, may only be asserted in any noncriminal tax matter before the IRS and in any
noncriminal tax proceeding in Federal court brought by or against the United States.
I.R.C. § 7525(a)(2). As a consequence, it is not available in response to a summons
issued by an IRS special agent pursuing a criminal investigation. So, too, it is not
available in any non-tax matter or proceeding, whether or not the IRS or the United States
is a party. Thus, it “may not be asserted to prevent the disclosure of information to any
regulatory body other than the IRS.” S. Rep. No. 105-174, at 71 (1998), reprinted in
1998-3 C.B. 537, 607.
With respect to communications made before October 22, 2004, Section 7525(b)
provides that the privilege “shall not apply to any written communication which is
between a federally authorized tax practitioner and any director, officer, employee, agent,
or representative of the person, or any other person holding a capital or profits interest in
the person, and in connection with the promotion of the direct or indirect participation of
the person in any tax shelter.” (Emphasis added.) For these purposes, Section 7525(b)
incorporates Section 6662(d)(2)(C)(ii)’s broad definition of the term “tax shelter” as “(I)
a partnership or other entity, (II) any investment plan or arrangement, or (III) any other
plan or arrangement, if a significant purpose of such partnership, entity, plan, or
arrangement is the avoidance or evasion of Federal income tax.”
With respect to communications made on or after October 22, 2004, Section
7525(b) was amended by the American Jobs Creation Act of 2004, Pub. L. No. 108-357,
§ 813, 118 Stat.1418, 1581, to make the tax practitioner privilege inapplicable to any
written communication in connection with the promotion of the direct or indirect
participation of any person in such a tax shelter, whether or not the participant is a
corporation.
Among the cases to consider contentions that the Section 7525 privilege applied
are:
•

BDO Seidman, 337 F.3d 802 (applying attorney-client privilege law to reject
claim that a client’s identity was privileged under Section 7525);

•

Scotty’s Contracting & Stone, Inc. v. United States, 326 F.3d 785 (6th Cir.
2003) (rejecting suggestion that Arthur Young is no longer good law in light
of Section 7525);
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•

Doe v. KPMG, LLP, 325 F. Supp. 2d 746 (N.D. Tex. 2004) (rejecting claim
that client identities were privileged under Section 7525), rev’d on other
grounds, 398 F.3d 686 (5th Cir. 2005);

•

Doe v. Wachovia Corp., 268 F. Supp. 2d 627 (W.D.N.C. 2003) (finding
Section 7525 inapplicable where the United States was not a party, there was
no IRS tax proceeding, and the tax shelter involved a corporation);

•

United States v. KPMG, LLP, 237 F. Supp. 2d 35 (D.D.C. 2002) (finding
Section 7525 did not apply to communications relating to preparation of tax
returns).

•

United States v. Textron, Inc., 507 F. Supp. 2d 138, 151-52 (D.R.I. 2007),
vacated on other grounds, 577 F.3d 21 (1st Cir. 2009), cert. denied, – U.S. – ,
130 S. Ct. 3320 (2010) (Independent auditor does not provide “tax advice”
within Section 7525 when it seeks to determine the adequacy of the audited
company’s tax reserve.).
c.

Work product

In general, the work-product doctrine, now embodied in Fed. R. Civ. P. 26(b)(3),
provides qualified protection for:
“documents and tangible things prepared in anticipation of litigation or for
trial by or for another party or by or its representative (including the other
party’s attorney, consultant, surety, indemnitor, insurer, or agent).”
If
“otherwise discoverable,” such materials “may be discovered” if “the party
shows that it has substantial need for the materials to prepare its case and
cannot, without undue hardship, obtain the substantial equivalent by other
means.” Fed. R. Civ. P. 26(b)(3)(A). A court “order[ing] discovery of those
materials . . . must protect against disclosure of the mental impressions,
conclusions, opinions, or legal theories of a party’s attorney or other
representative concerning the litigation.” Fed. R. Civ. P. 26(b)(3)(B).
The question whether a document was prepared in anticipation of litigation is often
a difficult factual matter. United States v. Rockwell Int’l, 897 F. 2d 1255 (3d Cir. 1990).
In United States v. Adlman, 134 F. 3d 1194 (2d Cir. 1998), the Court of Appeals vacated
a district court’s decision holding that a memorandum prepared by outside accountants
analyzing likely IRS challenges to a corporate reorganization was not protected workproduct and remanded the case to the district court to determine whether the
memorandum had been generated in the ordinary course of business. The court accepted,
without question, the taxpayer’s assertion that litigation “was virtually certain to result”
from the proposed transaction if carried out, because the IRS usually audited the
taxpayer’s returns, the claimed refund was so large it would require approval from the
Joint Congressional Committee on Taxation under section 6405, and there was no case or
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IRS ruling exactly on point which would validate the transaction. Id. at 1196. The court
held that “a document created because of anticipated litigation, which tends to reveal
mental impressions, conclusions, opinions or theories concerning the litigation, does not
lose work-product protection merely because it is intended to assist in the making of a
business decision influenced by the likely outcome of the anticipated litigation.” Id. at
1195. In the course of its opinion, the Second Circuit rejected what it viewed as a
narrower standard, described as “principal purpose” or “primarily to assist in” litigation,
as opposed to primarily to assist in making a business decision influenced by the likely
outcome of the anticipated litigation. Id. at 1195. See also, In re Grand Jury Subpoena
(Torf), 357 F.3d 900, 908 (9th Cir. 2004). In any event, anticipation of an IRS audit does
not amount to anticipation of litigation, and a factual record can be made to establish this
point.
In United States v. Baggot, 463 U.S. 476, 482 (1983), the Supreme Court held that
an IRS civil audit was not “preliminary to or in connection with a judicial proceeding”
within the meaning of Fed. R. Crim. P. 6(e)(3)(C)(I). As a result, grand jury transcripts
and documents could not be disclosed for use in the audit. Although the Court noted, 463
U.S. at 479 n.3, that its decision was limited to Rule 6(e)(3)(C)(I) and that “[o]ther
considerations may govern the construction of similar standards in other contexts (e.g.,
Fed. R. Civ. P. 26(b)(3) (‘in anticipation of litigation or for trial’)),” its opinion is
nonetheless instructive.
The Court explained the “preliminarily to” requirement as follows:
[T]he Rule contemplates only uses related fairly directly to some identifiable
litigation, pending or anticipated. Thus, it is not enough to show that some
litigation may emerge from the matter in which the material is to be used, or
even that litigation is factually likely to emerge. The focus is on the actual
use to be made of the material. If the primary purpose of disclosure is not to
assist in preparation or conduct of a judicial proceeding, disclosure under
(C)(i) is not permitted.
Baggot, 463 U.S. at 480 (emphasis in original). In other words, a civil tax audit does not
in and of itself portend litigation. The Baggot Court recognized that there are four
possible outcomes of a civil audit, three of which may involve litigation at some point in
the future. Id. Nevertheless, the Court held that an audit was not “preliminarily to”
litigation:
The fact that judicial redress may be sought, without more, does not mean that
the Government’s action is “preliminar[y] to a judicial proceeding.” Of
course, it may often be loosely said that the Government’s action is “preparing
for litigation,” in the sense that frequently it will be wise for an agency to
anticipate the chance that it may be called upon to defend its actions in court.
That, however, is not alone enough to bring an administrative action within
(C)(i). Where an agency’s action does not require resort to litigation to
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accomplish the agency’s present goal, the action is not preliminary to a
judicial proceeding for purposes of (C)(i).
Id. at 481-82. See also, Culinary Foods, Inc. v. Raychem Corp., 150 F.R.D. 122, 130
(N.D. Ill. 1993) (documents prepared during OSHA investigation not in anticipation of
litigation because, in OSHA cases, litigation generally is contemplated only after the
employer refuses to recognize and correct safety violations).
While the Supreme Court, with citation to Fed. R. Civ. P. 26(b)(3), has held that the
work-product doctrine protects “material prepared by agents for the attorney as well as
those prepared by the attorney himself” (United States v. Nobles, 422 U.S. 225, 238-39
(1975)), and applies to summons enforcement proceedings, Upjohn, 449 U.S. at 398-99,
the Court also has held that there is no work-product immunity for the tax accrual work
papers prepared by an accountant on behalf of a corporation. See United States v. Arthur
Young & Co., 465 U.S. 805, 817 (1984). (See, Section II.B.2.c.(3).) Work-product
protection turns, in substantial part, on the role of the person preparing the sought-after
document. An accountant who is in the role of auditor of a public company does not
create memoranda “because of” litigation. United States v. Textron, Inc., 577 F.3d 21 (1st
Cir. 2009) (en banc) (work-product protection does not apply to tax accrual workpapers
because they are prepared in the ordinary course of business to support financial filings
and gain audit approval); United States v. El Paso, 682 F.2d 530 (5th Cir. 1982) (same);
but see United States v. Deloitte LLP, 610 F.3d 129 (D.C. Cir. 2010) (holding that preexisting work product created by public company’s outside counsel that was recorded by
an independent auditor during an audit of the company’s financial statements was
protected work product). 2 An outside auditor is performing a very different function than
a business or tax advisor. It is important in each case to set forth a factual record
demonstrating the work done and the role of the document creator.
Privilege for work-product, other than the mental impressions of an attorney, may
be overcome with a showing of substantial need. In the summons enforcement context, a
factual record needs to be made to establish the substantial need for non-opinion workproduct. Attorney opinion work-product, on the other hand, receives special protection
by the courts; it is not available even upon a showing of substantial need. See Pacamor
Bearings, Inc. v. Minebea Co., 918 F. Supp. 491 (D.N.H. 1996) (attorney opinion workproduct distinguished from “ordinary” work-product); Fraizer v. Se. Pa. Transp. Auth.,
161 F.R.D. 309 (E.D. Pa. 1995) (same).

2
In Regions Fin. Corp. v. United States, 2008 WL 2139008, No. 2:06–CV-00895 (N.D. Ala. May 8,
2008), a district court held that the work-product privilege applies to documents generated by financialreporting purposes. The Government’s appeal in the Regions case was dismissed after the parties
stipulated that Regions’s production of the withheld documents mooted the appeal. Regions Fin. Corp. v.
United States, No. 08-13866-C (Dec. 30, 2008). The district court in Regions indicated that it was
persuaded by the lower court’s decision in Textron, which was reversed on appeal.
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Finally, it must be recalled that while I.R.C. § 7525 creates a tax practitioner
privilege analogous to the attorney-client communication privilege, it does not create a
work-product privilege apart from that created by Rule 26(b)(3). Frederick, 182 F.3d at
502.
For additional objections that may be raised, and the government’s anticipated
responses, the Summons Enforcement Manual lists (at p. 30) several frequent objections
and arguments that may be made by a summonsed party, as well as possible responses by
the government.
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Plea Negotiations
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Overview of Tax Division Policies
USAM 6-4.310 – M ajor Count P olicy in P lea Agreem ents
[updated September 2007]
Disposition of tax cases through pleas. The Government disposes of an
overwhelming percentage of all criminal tax cases by entry of a plea of guilty. The Tax
Division authorizes the United States Attorney to accept a plea of guilty to the major
count(s) of the indictment or information, without first obtaining Tax Division approval.
The United States Attorney also may seek a plea to more than the major count(s) if he or
she thinks the Government should accept such a plea. In most cases, the Tax Division
identifies the major count(s) that have been authorized for prosecution in the Tax
Division's prosecution memorandum or in its case transmittal letter.
Major Count Designations. When it designates the major count, the Tax Division
primarily considers the following:
1) Felony counts have priority over misdemeanor counts.
2) Tax evasion counts (26 U.S.C. § 7201) have priority over all other substantive
tax counts.
3) The count charged in the indictment or information that carries the longest
prison sentence is the major count.
4) As between counts under the same statute, the count involving the greatest
financial detriment to the United States (i.e., the greatest additional tax due
and owing) is the major count.
5) As between counts, if the financial detriment does not differ significantly, the
relative flagrancy of the offense is determinative.
6) The United States Attorney may request the Tax Division to consider other
factors not included above.
Other Factors in Designating Major Count. The Tax Division may need to
designate more than a single count as a major count when the computed guideline
sentencing range exceeds the maximum sentence that the court can impose under a single
count.
If the Government charges both tax and non-tax counts, the Tax Division's
selection of which tax count to designate as the major count may not have any effect on
the applicable guideline range. This lack of effect occurs when the offense level of the
group or groups of non-tax offenses is nine (9) or more levels higher than the offense
level of the group containing the tax charges. See U.S.S.G. §§ 3D1.2 and 3D1.4. In such a
case, if its designation will not affect the applicable guideline range, the Tax Division
may designate a less serious tax offense in the group as the major count.
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If all of the tax charges are not part of the same course of conduct or common
scheme or plan, the Department's plea policy for Sentencing Guidelines cases may
require that the Tax Division either designate one count from each group of unrelated
counts as major counts or designate one count from one of the groups of unrelated counts
as the major count and have the prosecutor obtain a stipulation from the defendant
establishing the commission of the offenses in the other group. See U.S.S.G. § 1B1.2(c).
The Tax Division engages in this process to determine the combined offense level for the
case under U.S.S.G. § 3D1.4.
No Reduction From Felony to Misdemeanor. When the major count of a tax
indictment charges a felony offense, the United States Attorney may not accept a plea to
a lesser-included offense nor substitute a misdemeanor offense for the felony offense
charged. Absent unusual circumstances, the Tax Division will not approve the reduction
of a charge from a felony to a misdemeanor merely to secure a plea.
Post-Plea Dismissal of Remaining Counts. After the court accepts a defendant's
guilty plea to one or more major counts and imposes a sentence, the United States
Attorney may move to dismiss the remaining counts of the indictment or information.
Pleas Taken in Advance of Indictment or Information. A defendant who has not
yet been charged sometimes indicates an intent to enter a guilty plea to the major
count(s). If this occurs, the United States Attorney, when presenting the factual basis for
the prosecution, in compliance with Federal Rule of Criminal Procedure 11, must include
the full extent of the defendant's tax violations on all of the counts in order to
demonstrate the defendant's actual criminal intent. In most cases, all of the tax charges
are related.
Consequently, even if the defendant pleads to only a single count, the court
should take into account the tax loss from all of the years when it determines the tax loss
for the offense to which the defendant pleads.

USAM 6-4.320 – Nolo Contendere P leas
[updated September 2007]
Under Department of Justice policy, all government attorneys must oppose the
acceptance of nolo contendere pleas. In cases involving tax charges, the United States
Attorney may not consent to a plea of "nolo contendere" except in the most unusual
circumstances and only after the Assistant Attorney General, Tax Division, has approved
a written request. See USAM 9-16.010 and 9-27.500. The United States Attorney also
must oppose dismissal of any charges to which the defendant does not plead nolo
contendere. See USAM 9-27.530.
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There are several reasons for the Government's opposition to nolo pleas. When
pleading "nolo," the defendant may create the impression that the Government has only a
technically adequate case that the defendant elects not to contest. Further, a standard
guilty plea permits the Government to use collateral estoppel in subsequent civil
proceedings (e.g., when a defendant contests a civil fraud penalty). When it obtains a
"nolo" plea, however, the Government will not be able to use collateral estoppel in the
civil proceeding.

USAM 6-4.330 – Alford P leas
[updated September 2007]
In North Carolina v. Alford, 400 U.S. 25 (1970), the Supreme Court held that a
trial court may accept a defendant's plea of guilty over the defendant's claims of
innocence. The United States Attorney should discourage Alford pleas by refusing to
agree to terminate prosecutions in situations where a defendant proffers a plea to fewer
than all of the pending charges. The United States Attorney may not consent to a socalled Alford plea except in the most unusual circumstances and only after the Assistant
Attorney General, Tax Division, or a higher Departmental official, has approved a written
request. See USAM 9-16.015 and 9-27.440.
Furthermore, if a defendant tenders an Alford plea to fewer than all of the charges
and the court accepts it over the Government's objection, the United States Attorney must
proceed to trial on all of the remaining counts that are not barred on double jeopardy
grounds, unless the Assistant Attorney General, Tax Division, approves dismissal of the
remaining charges.
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Pretrial
Proceedings
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Pre-trial Proceedings

 Indictment or Information
 Initial Appearance and Arraignment
 Motions and Discovery
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Indictments and Information
IRM Provisions
9.6.3.2 (05-15-2008)
Indictment and Information (Fed. R. Crim. P. R7)
1. The government's formal accusation charging a person or entity with the
commission of a crime is made in the form of either an indictment or an
information.
9.6.3.2.1 (05-15-2008)
Indictment
1. An indictment is a written accusation from a grand jury charging a person or
entity with a Federal crime, usually consisting of one or more felony counts. The
indictment is presented to the court that impaneled the grand jury by the grand
jury foreperson.
2. If there is sufficient evidence to indict, a True Bill is returned by the grand jury,
which consists of 16 to 23 members summoned by order of the court. They serve
until discharged by the court, but not longer than 18 months. Once the True Bill is
signed by the United States (US) Attorney it becomes an indictment. An
indictment may be found only upon concurrence of 12 or more jurors. Otherwise,
a No True Bill is returned. The court may direct that an indictment be kept secret
until the defendant is in custody or has posted bail. In that event, the court clerk
seals the indictment and no person may disclose the finding of the indictment
except when necessary for the issuance and execution of a warrant or summons,
(see Fed. R. Crim. P. R6(e)).
3. Rule 6(e) codifies the traditional rule of grand jury secrecy by prohibiting
members of the grand jury, attorneys for the government and their authorized
assistants, and other grand jury personnel from disclosing matters occurring
before the grand jury, except as otherwise authorized by the rule. Grand jury
secrecy is vital to the investigative function of the grand jury. As the courts have
pointed out, secrecy serves several distinct interests, primarily:
A. to encourage witnesses to come forward and testify freely and honestly
B. to minimize the risks that prospective defendants will flee or use corrupt
means to thwart investigations
C. to safeguard the grand jurors themselves and the proceedings from
extraneous pressures and influences
D. to protect accused persons who are ultimately exonerated from
unfavorable publicity
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4. While the grand jury is in session, the only persons who may be present in the
grand jury room are attorneys for the government, the witness under examination,
a stenographer or operator of a recording device, and interpreters when needed.
An indictment may be dismissed upon a showing that an unauthorized person was
present during the proceedings. No person other than the jurors may be present
while the grand jury is deliberating or voting, (Fed. R. Crim. P. R6(d)).
5. Disclosure of matters occurring before the grand jury may be made to government
personnel who are deemed necessary by government attorneys to assist in the
performance of their duty to enforce Federal criminal law. With the consent of the
government attorney, special agents may examine documents and records that are
before the grand jury and inspect its transcripts. In addition, special agents may
assist in the investigation of criminal tax violations with the approval of the
Department of Justice (DOJ), Tax Division.
6. Federal Rules of Criminal Procedures Rule 6(e) do not impose any obligation of
secrecy upon witnesses of a grand jury that would preclude them from discussing
their own testimony, although some Federal judicial districts require an oath of
secrecy.
7. A grand jury is not obliged to grant a request from a prospective defendant to
appear before it as a witness. However, DOJ procedures provide that where no
burden upon the grand jury or delay of its proceedings is involved, reasonable
requests of a prospective defendant to personally testify before the grand jury are
to be given favorable consideration. This may occur only in the event that such
witnesses explicitly waive their right against self-incrimination, are represented
by counsel or voluntarily and knowingly appear without counsel, and consent to a
full examination under oath.
8. After the grand jury's function has ended, a trial court may order disclosure of the
grand jury transcript to the defendants if there is a particular need for disclosure to
support an attack upon the indictment, to impeach a witness or refresh
recollection, or in a perjury prosecution to inspect their own grand jury testimony.
9.6.3.2.2 (11-04-2004)
Information (Fed. R. Crim. P. R7)
1. An information is an accusation in writing against a person named therein for
some criminal offense (only misdemeanors, unless the defendant expressly waives
indictment in open court) and is filed with the court by competent officers, such
as the US Attorney, on their oath of office.
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USAM 9, Crim inal Resource M anual 201 – I ndictm ent and
I nform ations
An indictment, as defined in Black's Law Dictionary, is:
An accusation in writing found and presented by a grand jury, legally
convoked and sworn, to the court in which it is impaneled, charging that a
person therein named has done some act, or been guilty of some omission,
which by law is a public offense, punishable on indictment. A formal
written accusation originating with a prosecutor and issued by a grand jury
against a party charged with a crime. An indictment is referred to as a
"true bill," whereas failure to indict is called a "no bill."
Black's Law Dictionary 772 (6th ed. 1990).
An information, has been defined as:
An accusation exhibited against a person for some criminal offense,
without an indictment. An accusation in the nature of an indictment, from
which it differs only in being presented by a competent public officer on
his oath of office, instead of a grand jury on their oath. A written
accusation made by a public prosecutor, without the intervention of a
grand jury.
Id. at 779. Together with the pleas of guilty, not guilty, or nolo contendere, the
indictment and information constitute the pleadings in Federal criminal proceedings. See
Fed. R. Crim. P. 12(a).

USAM 9, Crim inal Resource M anual 203 – Obtaining an
I nform ation
An information prepared by a prosecutor may be filed without leave of court. See
Fed.R.Crim.P. 7(a). See also ABA Standards for Criminal Justice: Prosecution Function
Standards Rule 3-3.7 (1993). The information need not be supported by an affidavit
unless an arrest warrant is sought. See Fed.R.Crim.P. 9(a).
A defendant charged with a noncapital offense may waive the right to a grand jury
indictment and allow prosecution by information. Fed. R. Crim. P. 7(b); see United States
v. Ferguson, 758 F.2d 843, 850 (2d Cir.), cert. denied, 474 U.S. 1032 (1985) ("[j]ust as
defendant may waive a trial by jury, . . . a defendant may waive the similar personal right
of indictment by grand jury).
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Initial Appearance and Arraignment
IRM Provisions
9.6.3.4 (05-15-2008)
Initial Appearance (Fed. R. Crim. P. R5 and R5.1)
1. At the initial appearance of the arrested person, pursuant to a complaint or
warrantless arrest, the judge or magistrate shall set a date for the preliminary
hearing mine whether there is probable cause to believe that an offense has been
committed and that the arrested person has committed it. The hearing held within
a reasonable time after the initial appearance, but in no event later than:
A. 10 days after the date of the initial appearance if the arrested person is held
in custody without any provision for release, is held in custody for failure
to meet the conditions of release imposed, or is released from custody only
during specified hours of the day; or
B. 20 days after the initial appearance if the arrested person has otherwise
been released from custody
2. Usually the magistrate will advise the defendant of the charges, his/her right to
counsel, and about self incriminating statements.
9.6.3.5 (05-15-2008)
Preliminary Hearing (Fed. R. Crim. P. R5.1)
1. No preliminary hearing is required nor shall an arrested person be released if, at
any time after the initial appearance before the judge or magistrate and prior to the
date fixed for the preliminary hearing, an indictment is returned or, in appropriate
investigations, an information is filed in a US court against such person.
2. At the preliminary hearing, the accused may cross-examine witnesses and may
introduce evidence. The accused is not required to plead at this time. If the
magistrate concludes from the evidence that there is probable cause to believe the
accused has committed an offense, or if the accused waives preliminary hearing,
the magistrate shall forthwith hold the accused to answer in the district court;
otherwise, the magistrate shall discharge them. This would not prevent subsequent
indictment of the accused on the same charge.
3. As with a complaint, it would be unusual for an IRS special agent to be involved
in a preliminary hearing since the majority of IRS charges will be obtained
through an indictment or information. Criminal Tax Counsel should be advised
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whenever testimony or a sworn statement is required to be taken from an IRS
special agent.
9.6.3.6 (05-15-2008)
Arraignment (Fed. R. Crim. P. R10 and R11)
1. An arraignment consists of calling the defendants before a judge, reading the
indictment or information to them or informing them of the charges, and calling
on them to enter their plea. The defendants will be given a copy of the indictment
or information before they are called upon to plead.
2. A defendant may plead not guilty, guilty, or, with the consent of the court, nolo
contendere (no contest). The court may refuse to accept a plea of guilty, and shall
not accept such plea or a plea of nolo contendere without first addressing the
defendant personally and determining that the plea is made voluntarily with an
understanding of the nature of the charge and the consequences of the plea. If a
defendant refuses to plead, the court refuses to accept a plea of guilty, or
defendant's corporation fails to appear, the court shall enter a plea of not guilty.
The court shall not enter a judgment upon a plea of guilty unless it is satisfied that
there is factual basis for the plea.
3. If a not guilty plea is entered, the court proceeds by setting a date for trial.
4. If the defendant pleads guilty or nolo contendere at arraignment, the pretrial and
trial procedures set forth in Fed. R. Crim. P. R12-31 do not apply and the court
proceeds to hear the relevant facts prior to imposing sentence.
5. Many courts are informed of the facts by the investigating special agent or other
representative of CI. The role of the special agent in this regard is especially
important since his/her oral presentation of facts in open court forms the only
supporting basis of the offenses charged in the information or indictment (see
IRM 9.6.2, Plea Agreements and Sentencing Process).
6. A plea of nolo contendere subjects the defendant to the same punishment as a plea
of guilty but does not admit the charges. It cannot be used as an admission in any
civil suit for the same act.
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Motions and Discovery
IRM Provisions
9.6.3.7 (11-04-2004)
Pleadings and Motions (Fed. R. Crim. P. R12)
1. There are a variety of motions that are usually filed prior to trial. Motions filed by
the defense, such as motions for a change of venue or to disqualify a judge, are
routinely responded to by an attorney for the government with little involvement
from the special agent. Responding to other motions, such as those to return
seized property or to suppress evidence, may require statements or other
involvement by the special agent. The primary discussion in this subsection deals
with discovery and Henthorn requests.
9.6.3.7.1 (11-04-2004)
Discovery (Fed. R. Crim. P. R16)
1. Rule 16 affords pre-trial opportunities for the government and the defense to
examine evidence in the opposing party's possession, custody, or control.
2. The government or a defendant can, by using a subpoena duces tecum, compel the
pre-trial production of evidentiary material per Fed. R. Crim. P. R17(c).
3. Special agents should make certain that any request for such information is
authorized for disclosure under 26 USC §6103. The special agent should consult
with the field office CT Counsel and the attorney for the government for
guidance.
9.6.3.7.1.1 (05-15-2008)
Henthorn Requests
1. The Supreme Court's rulings in Brady and Giglio impose an affirmative duty on
Assistant US Attorneys (AUSAs) to disclose readily obtainable exculpatory
information, including impeachment information, regardless of whether a defense
motion has been filed. Henthorn is a more recent Ninth Circuit decision in the
Giglio line and extends the Giglio principle to discovery. Henthorn searches for
personnel records are made in response to a defense motion for discovery.
2. Impeachment material is generally that which calls into question a witness'
honesty, integrity, or impartiality, but it can extend to anything which effects the
credibility and veracity of the testimony offered. Depending upon the nature of
the testimony, it can also include material that calls into question competence,
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ability, thoroughness, attention to detail, visual or auditory acuity, sobriety,
reputation in the community, etc.
3. If impeachment material is serious enough, it could result in the attorney for the
government refusing to allow a special agent or other IRS employee to testify.
Local US Attorneys' offices will track all impeachment material provided to
courts, defense counsel, or disclosed to the public. Some IRS employees could
possibly encounter additional barriers to testifying in some types of
investigations.
4. Treasury Order 105-13 obligates each employee witness or affiant to inform the
attorney for the government of such information. Usually, the more the prosecutor
knows about any potential impeachment material, the better he/she will be able to
overcome it.
5. Henthorn requests are forwarded from the attorney for the government to the
SAC. The SAC or his/her designee (at least two levels above the employee
witness) is the responsible official for determining the materiality of information
contained in the personnel file of IRS "field level" employees. The SAC may also
delegate the review to the field office CT Counsel.
6. Upon receiving a Henthorn request, the SAC or his/her designee shall:
A. Notify the management of the other operating division in which the
employee-witness works and request the employee's various personnel
files as shown below; and
B. Examine the employee's personnel files for evidence affecting witness
credibility or other exculpatory and/or impeachment material subject to
discovery. If any uncertainty exists, the attorney for the government and
CT Counsel should be contacted for guidance.
7. The SAC or his/her designee will then write a letter to the attorney for the
government (see Henthorn Reply template in Document Manager) and include a
declaration that the personnel files have been reviewed. The letter will contain
one of the following statements:
A. No evidence of perjurious conduct or dishonesty, nor anything that might
be considered as exculpatory or impeachment materials subject to
discovery was detected.
B. The attached information, obtained from the files listed, may constitute
material subject to discovery. Please examine this information to make a
determination.
8. If the Henthorn request received by the SAC concerns a CT Counsel employee
whose post of duty is in the field office, notification should be sent to the Area
Counsel. For a CT Counsel employee whose post of duty is in Headquarters,
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notification should be sent to the Division Counsel/Associate Chief Counsel
(Criminal Tax).
9. The following eight categories of files are relevant to a Henthorn request, and
must be obtained and examined:
A. Official Personnel Files (OPFs)
B. Employee Performance files
C. Drop files
D. **Employee Investigative files
E. Disciplinary and Adverse Action Investigation files
F. Grievance files
G. Merit System Protection Board files
H. Equal Employment Opportunity files
Note:
** Treasury Inspector General for Tax Administration (TIGTA) should be
contacted concerning investigative files of grade 15 employees and
executives. Because of the privacy interests of the employee-witness,
TIGTA has expressed reservations regarding the release of certain Internal
Security investigative files or reports of investigation to anyone in the
supervisory chain of the employee-witness. Therefore, TIGTA has the
option of releasing such files directly to the attorney for the government,
or to Area Counsel, who will examine such files separately and advise the
attorney for the government as to their contents.
10. The SAC must comply with the Privacy Act Accounting of Disclosure
requirements set forth at 5 USC §552a(c). See IRM 11.3, Disclosure of Official
Information, for additional information.
11. If return information is to be disclosed, the material should be submitted in
camera for the court to make a Brady relevance determination giving due
consideration to the statutory proscriptions in 26 USC §6103. To the extent
possible, taxpayer identifying information should be redacted.
12. All information disclosed must be accompanied by the following statement: The
information concerning (name of employee-witness) was obtained from IRS
personnel and/or investigative files. The information is being provided to you for
official use only and remains the property of the IRS. Any further dissemination
of this information should be coordinated with (name of CT Counsel) prior to
disclosure. Once the need for this information has expired, the information should
be returned or destroyed.
13. The information should be hand-delivered to the attorney for the government. If
this is not possible, the information should be transmitted in a double envelope
with the marking TO BE OPENED BY ADDRESSEE ONLY.
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Department of Justice Tax Division
MEMORANDUM FOR DEPARTMENT PROSECUTORS
Monday, January 4, 2010
FROM:

David W. Ogden
Deputy Attorney General
SUBJECT: Guidance for Prosecutors Regarding Criminal Discovery
The discovery obligations of federal prosecutors are generally established by
Federal Rules of Criminal Procedure 16 and 26.2, 18 U.S.C. §3500 (the Jencks Act),
Brady v. Maryland, 373 U.S. 83 (1963), and Giglio v. United States, 405 U.S. 150
(1972). In addition, the United States Attorney’s Manual describes the Department’s
policy for disclosure of exculpatory and impeachment information. See USAM §9-5.001.
In order to meet discovery obligations in a given case, Federal prosecutors must be
familiar with these authorities and with the judicial interpretations and local rules that
discuss or address the application of these authorities to particular facts. In addition, it is
important for prosecutors to consider thoroughly how to meet their discovery obligations
in each case. Toward that end, the Department has adopted the guidance for prosecutors
regarding criminal discovery set forth below. The guidance is intended to establish a
methodical approach to consideration of discovery obligations that prosecutors should
follow in every case to avoid lapses that can result in consequences adverse to the
Department’s pursuit of justice. The guidance is subject to legal precedent, court orders,
and local rules. It provides prospective guidance only and is not intended to have the
force of law or to create or confer any rights, privileges, or benefits. See United States v.
Caceres, 440 U.S. 741 (1979).
The guidance was developed at my request by a working group of experienced
attorneys with expertise regarding criminal discovery issues that included attorneys from
the Office of the Deputy Attorney General, the United States Attorneys’ Offices, the
Criminal Division, and the National Security Division. The working group received
comment from the Office of the Attorney General, the Attorney General’s Advisory
Committee, the Criminal Chiefs Working Group, the Appellate Chiefs Working Group,
the Professional Responsibility Advisory Office, and the Office of Professional
Responsibility. The working group produced this consensus document intended to assist
Department prosecutors to understand their obligations and to manage the discovery
process.
By following the steps described below and being familiar with laws and policies
regarding discovery obligations, prosecutors are more likely to meet all legal
requirements, to make considered decisions about disclosures in a particular case, and to
achieve a just result in every case. Prosecutors are reminded to consult with the
designated criminal discovery coordinator in their office when they have questions about
the scope of their discovery obligations. Rules of Professional Conduct in most
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jurisdictions also impose ethical obligations on prosecutors regarding discovery in
criminal cases. Prosecutors are also reminded to contact the Professional Responsibility
Advisory Office when they have questions about those or any other ethical
responsibilities.
Department of Justice Guidance for Prosecutors Regarding Criminal Discovery
Step 1: Gathering and Reviewing Discoverable Information1
A. Where to look–The Prosecution Team
Department policy states:
It is the obligation of federal prosecutors, in preparing for trial, to seek all
exculpatory and impeachment information from all members of the prosecution team.
Members of the prosecution team include federal, state, and local law enforcement
officers and other government officials participating in the investigation and prosecution
of the criminal case against the defendant. USAM § 9-5.001. This search duty also
extends to information prosecutors are required to disclose under Federal Rules of
Criminal Procedure 16 and 26.2 and the Jencks Act.
In most cases, “the prosecution team” will include the agents and law
enforcement officers within the relevant district working on the case. In multi-district
investigations, investigations that include both Assistant United States Attorneys and
prosecutors from a Department litigating component or other United States Attorney’s
Office (USAO), and parallel criminal and civil proceedings, this definition will
necessarily be adjusted to fit the circumstances. In addition, in complex cases that involve
parallel proceedings with regulatory agencies (SEC, FDIC, EPA, etc.), or other noncriminal investigative or intelligence agencies, the prosecutor should consider whether
the relationship with the other agency is close enough to make it part of the prosecution
team for discovery purposes.
Some factors to be considered in determining whether to review potentially
discoverable information from another federal agency include:
•
•

•
•

Whether the prosecutor and the agency conducted a joint investigation or shared
resources related to investigating the case;
Whether the agency played an active role in the prosecution, including conducting
arrests or searches, interviewing witnesses, developing prosecutorial strategy,
participating in targeting discussions, or otherwise acting as part of the
prosecution team;
Whether the prosecutor knows of and has access to discoverable information held
by the agency;
Whether the prosecutor has obtained other information and/or evidence from the
agency;
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•
•
•
•

The degree to which information gathered by the prosecutor has been shared with
the agency;
Whether a member of an agency has been made a Special Assistant United States
Attorney;
The degree to which decisions have been made jointly regarding civil, criminal, or
administrative charges; and
The degree to which the interests of the parties in parallel proceedings diverge
such that information gathered by one party is not relevant to the other party.

Many cases arise out of investigations conducted by multi-agency task forces or
otherwise involving state law enforcement agencies. In such cases, prosecutors should
consider (1) whether state or local agents are working on behalf of the prosecutor or are
under the prosecutor’s control; (2) the extent to which state and federal governments are
part of a team, are participating in a joint investigation, or are sharing resources; and (3)
whether the prosecutor has ready access to the evidence. Courts will generally evaluate
the role of a state or local law enforcement agency on a case-by-case basis. Therefore,
prosecutors should make sure they understand the law in their circuit and their office’s
practice regarding discovery in cases in which a state or local agency participated in the
investigation or on a task force that conducted the investigation.
Prosecutors are encouraged to err on the side of inclusiveness when identifying
the members of the prosecution team for discovery purposes. Carefully considered efforts
to locate discoverable information are more likely to avoid future litigation over Brady
and Giglio issues and avoid surprises at trial.
Although the considerations set forth above generally apply in the context of
national security investigations and prosecutions, special complexities arise in that
context. Accordingly, the Department expects to issue additional guidance for such cases.
Prosecutors should begin considering potential discovery obligations early in an
investigation that has national security implications and should also carefully evaluate
their discovery obligations prior to filing charges. This evaluation should consider circuit
and district precedent and include consultation with national security experts in their own
offices and in the National Security Division.
B. What to Review
To ensure that all discovery is disclosed on a timely basis, generally all potentially
discoverable material within the custody or control of the prosecution team should be
reviewed2. The review process should cover the following areas:
1. The Investigative Agency’s Files: With respect to Department of Justice law
enforcement agencies, with limited exceptions,3 the prosecutor should be granted access
to the substantive case file and any other file or document the prosecutor has reason to
believe may contain discoverable information related to the matter being prosecuted.4
Therefore, the prosecutor can personally review the file or documents or may choose to
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request production of potentially discoverable materials from the case agents. With
respect to outside agencies, the prosecutor should request access to files and/or
production of all potentially discoverable material. The investigative agency’s entire
investigative file, including documents such as FBI Electronic Communications (ECs),
inserts, emails, etc. should be reviewed for discoverable information. If such information
is contained in a document that the agency deems to be an “internal” document such as an
email, an insert, an administrative document, or an EC, it may not be necessary to
produce the internal document, but it will be necessary to produce all of the discoverable
information contained in it. Prosecutors should also discuss with the investigative agency
whether files from other investigations or non-investigative files such as confidential
source files might contain discoverable information. Those additional files or relevant
portions thereof should also be reviewed as necessary.
2. Confidential Informant (CI)/Witness (CW)/Human Source (CHS)/Source
(CS) Files: The credibility of cooperating witnesses or informants will always be at issue
if they testify during a trial. Therefore, prosecutors are entitled to access to the agency
file for each testifying CI, CW, CHS, or CS. Those files should be reviewed for
discoverable information and copies made of relevant portions for discovery purposes.
The entire informant/source file, not just the portion relating to the current case, including
all proffer, immunity and other agreements, validation assessments, payment information,
and other potential witness impeachment information should be included within this
review.
If a prosecutor believes that the circumstances of the case warrant review of a
non-testifying source’s file, the prosecutor should follow the agency’s procedures for
requesting the review of such a file.
Prosecutors should take steps to protect the non-discoverable, sensitive
information found within a CI, CW, CHS, or CS file. Further, prosecutors should
consider whether discovery obligations arising from the review of CI, CW, CHS, and CS
files may be fully discharged while better protecting government or witness interests such
as security or privacy via a summary letter to defense counsel rather than producing the
record in its entirety.
Prosecutors must always be mindful of security issues that may arise with respect
to disclosures from confidential source files. Prior to disclosure, prosecutors should
consult with the investigative agency to evaluate any such risks and to develop a strategy
for addressing those risks or minimizing them as much as possible, consistent with
discovery obligations.
3. Evidence and Information Gathered During the Investigation: Generally, all
evidence and information gathered during the investigation should be reviewed, including
anything obtained during searches or via subpoenas, etc. As discussed more fully below
in Step 2, in cases involving a large volume of potentially discoverable information,
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prosecutors may discharge their disclosure obligations by choosing to make the
voluminous information available to the defense.
4. Documents or Evidence Gathered by Civil Attorneys and/or Regulatory
Agency in Parallel Civil Investigations: If a prosecutor has determined that a regulatory
agency such as the SEC is a member of the prosecution team for purposes of defining
discovery obligations, that agency’s files should be reviewed. Of course, if a regulatory
agency is not part of the prosecution team but is conducting an administrative
investigation or proceeding involving the same subject matter as a criminal investigation,
prosecutors may very well want to ensure that those files are reviewed not only to locate
discoverable information but to locate inculpatory information that may advance the
criminal case. Where there is an ongoing parallel civil proceeding in which Department
civil attorneys are participating, such as a qui tam case, the civil case files should also be
reviewed.
5. Substantive Case-Related Communications: “Substantive” case-related
communications may contain discoverable information. Those communications that
contain discoverable information should be maintained in the case file or otherwise
preserved in a manner that associates them with the case or investigation. “Substantive”
case-related communications are most likely to occur (1) among prosecutors and/or
agents, (2) between prosecutors and/or agents and witnesses and/or victims, and (3)
between victim-witness coordinators and witnesses and/or victims. Such communications
may be memorialized in emails, memoranda, or notes. “Substantive” communications
include factual reports about investigative activity, factual discussions of the relative
merits of evidence, factual information obtained during interviews or interactions with
witnesses/victims, and factual issues relating to credibility. Communications involving
case impressions or investigative or prosecutive strategies without more would not
ordinarily be considered discoverable, but substantive case-related communications
should be reviewed carefully to determine whether all or part of a communication (or the
information contained therein) should be disclosed.
Prosecutors should also remember that with few exceptions (see, e.g.,
Fed.R.Crim.P. 16(a)(1)(B)(ii)), the format of the information does not determine whether
it is discoverable. For example, material exculpatory information that the prosecutor
receives during a conversation with an agent or a witness is no less discoverable than if
that same information were contained in an email. When the discoverable information
contained in an email or other communication is fully memorialized elsewhere, such as in
a report of interview or other document(s), then the disclosure of the report of interview
or other document(s) will ordinarily satisfy the disclosure obligation.
6. Potential Giglio Information Relating to Law Enforcement Witnesses:
Prosecutors should have candid conversations with the federal agents with whom they
work regarding any potential Giglio issues, and they should follow the procedure
established in USAM §9-5.100 whenever necessary before calling the law enforcement
employee as a witness. Prosecutors should be familiar with circuit and district court
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precedent and local practice regarding obtaining Giglio information from state and local
law enforcement officers.
7. Potential Giglio Information Relating to Non-Law Enforcement Witnesses
and Fed.R.Evid. 806 Declarants: All potential Giglio information known by or in the
possession of the prosecution team relating to non-law enforcement witnesses should be
gathered and reviewed. That information includes, but is not limited to:
•
•
•

•

•
•
•

Prior inconsistent statements (possibly including inconsistent attorney proffers,
see United States v. Triumph Capital Group, 544 F.3d 149 (2d Cir. 2008))
Statements or reports reflecting witness statement variations (see below)
Benefits provided to witnesses including:
o Dropped or reduced charges
o Immunity
o Expectations of downward departures or motions for reduction of sentence
o Assistance in a state or local criminal proceeding
o Considerations regarding forfeiture of assets
o Stays of deportation or other immigration status considerations
o S-Visas
o Monetary benefits
o Non-prosecution agreements
o Letters to other law enforcement officials (e.g. state prosecutors, parole
boards) setting forth the extent of a witness’s assistance or making
substantive recommendations on the witness’s behalf
o Relocation assistance
o Consideration or benefits to culpable or at risk third-parties
Other known conditions that could affect the witness’s bias such as:
o Animosity toward defendant
o Animosity toward a group of which the defendant is a member or with
which the defendant is affiliated
o Relationship with victim
o Known but uncharged criminal conduct (that may provide an incentive to
curry favor with a prosecutor)
Prior acts under Fed.R.Evid. 608
Prior convictions under Fed.R.Evid. 609
Known substance abuse or mental health issues or other issues that could affect
the witness’s ability to perceive and recall events

8. Information Obtained in Witness Interviews: Although not required by law,
generally speaking, witness interviews5 should be memorialized by the agent6. Agent and
prosecutor notes and original recordings should be preserved, and prosecutors should
confirm with agents that substantive interviews should be memorialized. When a
prosecutor participates in an interview with an investigative agent, the prosecutor and
agent should discuss note-taking responsibilities and memorialization before the
interview begins (unless the prosecutor and the agent have established an understanding
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through prior course of dealing). Whenever possible, prosecutors should not conduct an
interview without an agent present to avoid the risk of making themselves a witness to a
statement and being disqualified from handling the case if the statement becomes an
issue. If exigent circumstances make it impossible to secure the presence of an agent
during an interview, prosecutors should try to have another office employee present.
Interview memoranda of witnesses expected to testify, and of individuals who provided
relevant information but are not expected to testify, should be reviewed.
a. Witness Statement Variations and the Duty to Disclose: Some witnesses’
statements will vary during the course of an interview or investigation. For
example, they may initially deny involvement in criminal activity, and the
information they provide may broaden or change considerably over the course of
time, especially if there are a series of debriefings that occur over several days or
weeks. Material variances in a witness’s statements should be memorialized, even
if they are within the same interview, and they should be provided to the defense
as Giglio information.
b. Trial Preparation Meetings with Witnesses: Trial preparation meetings with
witnesses generally need not be memorialized. However, prosecutors should be
particularly attuned to new or inconsistent information disclosed by the witness
during a pre-trial witness preparation session. New information that is exculpatory
or impeachment information should be disclosed consistent with the provisions of
USAM § 9-5.001 even if the information is first disclosed in a witness preparation
session. Similarly, if the new information represents a variance from the witness’s
prior statements, prosecutors should consider whether memorialization and
disclosure is necessary consistent with the provisions of subparagraph (a) above.
c. Agent Notes: Agent notes should be reviewed if there is a reason to believe that
the notes are materially different from the memorandum, if a written
memorandum was not prepared, if the precise words used by the witness are
significant, or if the witness disputes the agent’s account of the interview.
Prosecutors should pay particular attention to agent notes generated during an
interview of the defendant or an individual whose statement may be attributed to a
corporate defendant. Such notes may contain information that must be disclosed
pursuant to Fed.R.Crim.P. 16(a)(1)(A)-(C) or may themselves be discoverable
under Fed.R.Crim.P. 16(a)(1)(B). See, e.g., United States v. Clark, 385 F.3d 609,
619-20 (6th Cir. 2004) and United States v. Vallee, 380 F. Supp. 2d 11, 12-14 (D.
Mass. 2005).
Step 2: Conducting the Review
Having gathered the information described above, prosecutors must ensure that
the material is reviewed to identify discoverable information. It would be preferable if
prosecutors could review the information themselves in every case, but such review is not
always feasible or necessary. The prosecutor is ultimately responsible for compliance
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with discovery obligations. Accordingly, the prosecutor should develop a process for
review of pertinent information to ensure that discoverable information is identified.
Because the responsibility for compliance with discovery obligations rests with the
prosecutor, the prosecutor’s decision about how to conduct this review is controlling.
This process may involve agents, paralegals, agency counsel, and computerized searches.
Although prosecutors may delegate the process and set forth criteria for identifying
potentially discoverable information, prosecutors should not delegate the disclosure
determination itself. In cases involving voluminous evidence obtained from third parties,
prosecutors should consider providing defense access to the voluminous documents to
avoid the possibility that a well-intentioned review process nonetheless fails to identify
material discoverable evidence. Such broad disclosure may not be feasible in national
security cases involving classified information.
Step 3: Making the Disclosures
The Department’s disclosure obligations are generally set forth in Fed.R.Crim.P.
16 and 26.2, 18 U.S.C. §3500 (the Jencks Act), Brady, and Giglio (collectively referred
to herein as “discovery obligations”). Prosecutors must familiarize themselves with each
of these provisions and controlling case law that interprets these provisions. In addition,
prosecutors should be aware that Section 9-5.001 details the Department’s policy
regarding the disclosure of exculpatory and impeachment information and provides for
broader disclosures than required by Brady and Giglio. Prosecutors are also encouraged
to provide discovery broader and more comprehensive than the discovery obligations. If a
prosecutor chooses this course, the defense should be advised that the prosecutor is
electing to produce discovery beyond what is required under the circumstances of the
case but is not committing to any discovery obligation beyond the discovery obligations
set forth above.
A. Considerations Regarding the Scope and Timing of the Disclosures:
Providing broad and early discovery often promotes the truth-seeking mission of the
Department and fosters a speedy resolution of many cases. It also provides a margin of
error in case the prosecutor’s good faith determination of the scope of appropriate
discovery is in error. Prosecutors are encouraged to provide broad and early discovery
consistent with any countervailing considerations. But when considering providing
discovery beyond that required by the discovery obligations or providing discovery
sooner than required, prosecutors should always consider any appropriate countervailing
concerns in the particular case, including, but not limited to: protecting victims and
witnesses from harassment or intimidation; protecting the privacy interests of witnesses;
protecting privileged information; protecting the integrity of ongoing investigations;
protecting the trial from efforts at obstruction; protecting national security interests;
investigative agency concerns; enhancing the likelihood of receiving reciprocal discovery
by defendants; any applicable legal or evidentiary privileges; and other strategic
considerations that enhance the likelihood of achieving a just result in a particular case.
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In most jurisdictions, reports of interview (ROIs) of testifying witnesses are not
considered Jencks material unless the report reflects the statement of the witness
substantially verbatim or the witness has adopted it. The Working Group determined that
practices differ among the USAOs and the components regarding disclosure of ROIs of
testifying witnesses. Prosecutors should be familiar with and comply with the practice of
their offices.
Prosecutors should never describe the discovery being provided as “open file.”
Even if the prosecutor intends to provide expansive discovery, it is always possible that
something will be inadvertently omitted from production and the prosecutor will then
have unintentionally misrepresented the scope of materials provided. Furthermore,
because the concept of the “file” is imprecise, such a representation exposes the
prosecutor to broader disclosure requirements than intended or to sanction for failure to
disclose documents, e.g. agent notes or internal memos, that the court may deem to have
been part of the “file.”
When the disclosure obligations are not clear or when the considerations above
conflict with the discovery obligations, prosecutors may seek a protective order from the
court addressing the scope, timing, and form of disclosures.
B. Timing: Exculpatory information, regardless of whether the information is
memorialized, must be disclosed to the defendant reasonably promptly after discovery.
Impeachment information, which depends on the prosecutor’s decision on who is or may
be called as a government witness, will typically be disclosed at a reasonable time before
trial to allow the trial to proceed efficiently. See USAM § 9-5.001. Section 9-5.001 also
notes, however, that witness security, national security, or other issues may require that
disclosures of impeachment information be made at a time and in a manner consistent
with the policy embodied in the Jencks Act. Prosecutors should be attentive to controlling
law in their circuit and district governing disclosure obligations at various stages of
litigation, such as pre-trial hearings, guilty pleas, and sentencing.
Prosecutors should consult the local discovery rules for the district in which a
case has been indicted. Many districts have broad, automatic discovery rules that require
Rule 16 materials to be produced without a request by the defendant and within a
specified time frame, unless a court order has been entered delaying discovery, as is
common in complex cases. Prosecutors must comply with these local rules, applicable
case law, and any final court order regarding discovery. In the absence of guidance from
such local rules or court orders, prosecutors should consider making Rule 16 materials
available as soon as is reasonably practical but must make disclosure no later than a
reasonable time before trial. In deciding when and in what format to provide discovery,
prosecutors should always consider security concerns and the other factors set forth in
subparagraph (A) above. Prosecutors should also ensure that they disclose Fed.R.Crim.P.
16(a)(1)(E) materials in a manner that triggers the reciprocal discovery obligations in
Fed.R.Crim.P. 16(b)(1).
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Discovery obligations are continuing, and prosecutors should always be alert to
developments occurring up to and through trial of the case that may impact their
discovery obligations and require disclosure of information that was previously not
disclosed.
C. Form of Disclosure: There may be instances when it is not advisable to turn
over discoverable information in its original form, such as when the disclosure would
create security concerns or when such information is contained in attorney notes, internal
agency documents, confidential source documents, Suspicious Activity Reports, etc. If
discoverable information is not provided in its original form and is instead provided in a
letter to defense counsel, including particular language, where pertinent, prosecutors
should take great care to ensure that the full scope of pertinent information is provided to
the defendant.
Step 4: Making a Record
One of the most important steps in the discovery process is keeping good records
regarding disclosures. Prosecutors should make a record of when and how information is
disclosed or otherwise made available. While discovery matters are often the subject of
litigation in criminal cases, keeping a record of the disclosures confines the litigation to
substantive matters and avoids time-consuming disputes about what was disclosed. These
records can also be critical when responding to petitions for post-conviction relief, which
are often filed long after the trial of the case. Keeping accurate records of the evidence
disclosed is no less important than the other steps discussed above, and poor records can
negate all of the work that went into taking the first three steps.
Conclusion
Compliance with discovery obligations is important for a number of reasons. First
and foremost, however, such compliance will facilitate a fair and just result in every case,
which is the Department’s singular goal in pursuing a criminal prosecution. This
guidance does not and could not answer every discovery question because those
obligations are often fact specific. However, prosecutors have at their disposal an array of
resources intended to assist them in evaluating their discovery obligations including
supervisors, discovery coordinators in each office, the Professional Responsibility
Advisory Office, and online resources available on the Department’s intranet website, not
to mention the experienced career prosecutors throughout the Department. And,
additional resources are being developed through efforts that will be overseen by a fulltime discovery expert who will be detailed to Washington from the field. By evaluating
discovery obligations pursuant to the methodical and thoughtful approach set forth in this
guidance and taking advantage of available resources, prosecutors are more likely to meet
their discovery obligations in every case and in so doing achieve a just and final result in
every criminal prosecution. Thank you very much for your efforts to achieve those most
important objectives.
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1

For the purposes of this memorandum, “discovery” or “discoverable information”
includes information required to be disclosed by Fed.R.Crim.P. 16 and 26.2, the Jencks
Act, Brady, and Giglio, and additional information disclosable pursuant to USAM § 95.001.
2

How to conduct the review is discussed below.

3

Exceptions to a prosecutor’s access to Department law enforcement agencies’ files are
documented in agency policy, and may include, for example, access to a non-testifying
source’s files.
4

Nothing in this guidance alters the Department’s Policy Regarding the Disclosure to
Prosecutors of Potential Impeachment Information Concerning Law Enforcement Agency
Witnesses contained in USAM § 9-5.100.
5

“Interview” as used herein refers to a formal question and answer session with a
potential witness conducted for the purpose of obtaining information pertinent to a matter
or case. It does not include conversations with a potential witness for the purpose of
scheduling or attending to other ministerial matters. Potential witnesses may provide
substantive information outside of a formal interview, however. Substantive, case-related
communications are addressed above.

6

In those instances in which an interview was audio or video recorded, further
memorialization will generally not be necessary.
http://www.justice.gov/dag/discovery-guidance.html
(last viewed November 4, 2017)
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Discovery
Sedaghaty – Brady Violation
Prepared by
Michel Stein, Cory Stigile, Lacey Strachan, Edward Chung
Sub-Committee on Important Criminal Tax Developments
Hochman, Salkin, Rettig, Toscher & Perez
Agostino & Associates, P.C.
In United States v. Sedaghaty, 728 F.3d 885 (9th Cir. 2013), the Ninth Circuit
ordered a new trial for the defendant, who was convicted by a jury of conspiracy to
defraud the United States and of filing a false return on behalf of a tax exempt
organization. The defendant was charged with falsifying a charitable organization tax
return in order to conceal his support of an independence movement in Chechnya. The
defendant founded the U.S. branch of the AlHaramain Islamic Foundation, Inc., a Saudi
Arabian charity that the U.S. government suspected of funding terrorist activities and
supporting the Chechen mujahideen under the guise of humanitarian aid.
On appeal, the defendant challenged his conviction on a number of grounds,
including the prosecution’s failure to disclose its interview notes regarding payments to
a key witness, the court's handling of classified information under the provisions of the
Classified Information Procedures Act ("CIPA"), the breadth of computer and other
documents seized pursuant to a search warrant, and various evidentiary rulings. The
defendant also asserted that he was deprived of a fair trial by the government's refusal to
aid him in obtaining evidence from overseas and by the government’s use of
inflammatory evidence. Although the Ninth Circuit was not persuaded by some of the
defendant’s arguments, the Circuit Court found that there were significant errors that,
when considered both individually as well as cumulatively, were prejudicial and the
court reversed and remanded for a new trial.
First, the Ninth Circuit found that the government violated its obligations
pursuant to Brady v. Maryland, 373 U.S. 83 (1963), by withholding significant
impeachment evidence relevant to a central government witness. The government had
disclosed reports for only eight of the twenty interviews conducted by the FBI with the
witness and revealed nothing about payments to either the witness or her husband. The
issue on appeal was whether the suppressed evidence was material—meaning, whether
its suppression undermines confidence in the outcome of the trial. The Ninth Circuit
found the evidence to be material and a new trial to be warranted, because the witness’s
testimony was the only evidence the government offered of motive and the suppressed
materials could have provided an effective means of impeachment for the defense.
Second, the Ninth Circuit found that the District Court erred in its handling of
some relevant classified information under CIPA procedures. CIPA provides that a court
may authorize a substitution for classified material in the form of a statement or
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summary if it finds that the statement or summary will provide the defendant with
substantially the same ability to make his defense as would disclosure of the specific
classified information. The Ninth Circuit found that the substitution that was provided to
the defendant was statutorily inadequate, because it did not provide the defendant with
substantially the same ability to make his defense. The court found that the summary was
inadequate because the substitution’s language unfairly colored the presentation of the
information and omitted facts helpful to the defendant’s defense.
The final error found by the Ninth Circuit related to items seized beyond the
scope of the search warrant that had been issued for the search of the defendant’s home.
The search was conducted pursuant to a valid search warrant that authorized the seizure
of a limited set of documents— financial records and communications relating to the
preparation of the tax return. However, the government also seized news articles, records
of visits to various websites about Chechnya, photographs of Chechen war scenes, and
other documents that were introduced at trial as evidence of the defendant’s desire to
fund the Chechen mujahideen. The issue raised was whether the affidavit in support of
the warrant could be relied on to expand the authorized scope of items detailed in the
warrant itself. The court found that although the warrant references the affidavit and the
items identified in the affidavit may be relevant evidence, the affidavit does not trump
the warrant itself, which expressly limited the scope of items that could be seized.
Accordingly, the Ninth Circuit found that there was a Fourth Amendment violation, and
remanded to the District Court to consider the appropriate scope of items seized and
whether the exclusionary rule should apply.
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Trial
 Federal Tax or Tax Related Crimes
o Elements
o Jury Instructions
 IRM Provisions
o Overview of Federal Criminal Trials
o Role of Special Agent
o Tax Division Authority
o Jurisdiction
o Venue
o Burden of Proof
o Stipulations
o Types of Evidence
o Admissibility
o Competence
o Credibility
o Cross-Examination
o Impeachment
o Recall
o Verdict
o Motion for Judgment of Acquittal
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FEDERAL TAX OR
TAX RELATED CRIMES

Statutes and Jury Instructions

By
Sandra Brown, Assistant U.S. Attorney
Chief, Tax Division
U.S. Attorney’s Office
Central District of California
Los Angeles, California
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26 U.S.C. § 7201 – Attempt to Evade or Defeat Tax
Any person who willfully attempts in any manner to evade or defeat any tax
imposed by this title . . . shall . . . be guilty of [an offense against the United
States].

JURY INSTRUCTIONS
Income Tax Evasion
(26 U.S.C. § 7201)
The defendant is charged in Count One of the indictment with income
tax evasion in violation of Section 7201 of Title 26 of the United States
Code. In order for the defendant to be found guilty of that charge, the
government must prove each of the following elements beyond a reasonable
doubt:
First, the taxpayer owed federal income tax for the calendar year
xxxx;
Second, the defendant made an affirmative attempt to evade or defeat
an income tax; and
Third, in attempting to evade or defeat such additional tax, the
defendant acted willfully.
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26 U.S.C. § 7206(1) – Fraud and False Statement
Any person who-(1) Declaration under penalties of perjury
Willfully makes and subscribes any return . . . which contains or is verified
by a written declaration that it is made under the penalties of perjury, and
which he does not believe to be true and correct as to every material matter
shall be guilty of be guilty of [an offense against the United States].

JURY INSTRUCTIONS
Subscribing to False Tax Return
(26 U.S.C. § 7206(1))
The defendant is charged in Count One of the indictment with filing a
false tax return in violation of Section 7206(1) of Title 26 of the United
States Code. In order for the defendant to be found guilty of that charge, the
government must prove each of the following elements beyond a reasonable
doubt:
First, the defendant made and signed a tax return for the year 2000
that he knew contained false information as to a material matter;
Second, the return contained a written declaration that it was being
signed subject to the penalties of perjury;
Third, the return was filed with the Internal Revenue Service; and
Fourth, in filing the false tax return, the defendant acted willfully.
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26 U.S.C. § 7206(2) - Assisting in the preparation of a false return
Any person who-(2) Aid or assistance
Willfully aids or assists in, or procures, counsels, or advises the preparation
or presentation under . . . the internal revenue laws, of a return which is
fraudulent or is false as to any material matter, whether or not such falsity or
fraud is with the knowledge or consent of the person authorized or required
to present such return, shall be guilty of [an offense against the United
States].

JURY INSTRUCTIONS
Aiding or Advising False
Income Tax Return
(26 U.S.C. § 7206(2))
The defendant is charged in Count One of the indictment with aiding
or advising the preparation of a false income tax return in violation of
Section 7206(2) of Title 26 of the United States Code. In order for the
defendant to be found guilty of that charge, the government must prove each
of the following elements beyond a reasonable doubt:
First, the defendant assisted or advised in the preparation of an income
tax return that was false;
Second, the return was false as to a material matter; and
Third, the defendant acted willfully.
[In the 9th Circuit, the filing of a return is a 4th element of a § 7206(2)
prosecution. United States v. Dahlstrom, 713 F.2d 1423, 1429 (9th Cir.
1983), cert. denied, 466 U.S. 980 (1984).]
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18 U.S.C. § 371 – Conspiracy to Defraud the United States (Klein
Conspiracy)
If two or more persons conspire . . . to defraud the United States . . . in any
manner or for any purpose, and one or more of such persons do any act to
effect the object of the conspiracy, each shall be guilty of [an offense against
the United States].

JURY INSTRUCTIONS
Klein Conspiracy
(18 U.S.C. § 371)
In order for the defendant to be found guilty of a conspiracy to
defraud the United States in violation of Section 371 of Title 18 United
States Code, the government must prove each of the following elements
beyond a reasonable doubt:
First, [beginning on or about _____ and ending on or about ________]
there was an agreement between two or more persons to defraud the United
States by impeding, impairing, obstructing, and defeating the lawful
government functions of the Internal Revenue Service of the Treasury
Department, by deceit, craft, trickery, or means that are dishonest, in the
ascertainment, computation, assessment, and collection of the revenue: to
wit, income taxes;
Second, the defendant became a member of the conspiracy knowing
of at least one of its objects and intending to help accomplish it; and
Third, one of the members of the conspiracy performed at least one
overt act for the purpose of carrying out the conspiracy, with all of you
agreeing on a particular overt act that you find was committed.
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FBARS
31 U.S.C. § 5314(a) – Failure to disclose records and reports on foreign
financial agency transactions
31 U.S.C. § 5322 - Criminal penalties
... shall require a resident or citizen of the United States or a
person in, and doing business in, the United States, to keep
records, file reports, or keep records and file reports, when the
resident, citizen, or person makes a transaction or maintains a
relation for any person with a foreign financial agency.

JURY INSTRUCTION
FBAR
(31 U.S.C. § 5314)
The defendant is charged in Count One of] the indictment with failure
to file a report of foreign financial agency transactions in violation of
Section 5314(a) of Title 31 of the United States Code. In order for the
defendant to be found guilty of that charge, the government must prove each
of the following elements beyond a reasonable doubt:
First, the defendant [made a transaction][maintained a relation] for
[any person][defendant][defendant’s corporation, trust, etc.] with a foreign
financial agency exceeding $10,000 in aggregate value during the calendar
year [previous calendar year];
Second, defendant failed to file a report disclosing such [transaction]
[relationship] with a foreign financial agency by June 30, of the calendar
year following such [transaction][relationship]; and,
Third, defendant willfully failed to file such report.
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FALSE CLAIMS
18 U.S.C. § 286 – Conspiracy to File False, Fraudulent or Fictitious
Claims Against the United States
Whoever enters into any agreement, combination, or conspiracy to
defraud the United States, or any department or agency thereof, by obtaining
or aiding to obtain the payment or allowance of any false, fictitious or
fraudulent claim...[shall be punished according to law].

JURY INSTRUCTION
False Claim Conspiracy
(18 U.S.C. § 286)
The defendant is charged in Count One of the indictment with a
conspiracy to file false, fraudulent or fictitious claims with the United States
in violation of Section 286 of Title 18 of the United States Code. In order
for the defendant to be found guilty of conspiring to defraud the government
with respect to claims, the government must prove each of the following
elements beyond a reasonable doubt:
First, beginning on or about 20xx and continuing through on or about
20xx, the defendant entered into a conspiracy to obtain payment or to aid in
obtaining payment of a claim against an agency of the United States,
specifically the Internal Revenue Service;
Second, the claim was false, fictitious, or fraudulent; and
Third, the defendant knew that the claim was false, fictitious, or
fraudulent.
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FALSE CLAIMS
18 U.S.C. § 287 – False, Fraudulent or Fictitious Claims
Whoever makes or presents to any person or officer in the civil,
military, or naval service of the United States, or to any department or
agency thereof, any claim upon or against the United States, or any
department or agency thereof, knowing such claim to be false, fictitious, or
fraudulent.

JURY INSTRUCTION
False Claims
(18 U.S.C. § 287)
The defendant is charged in Count One of the indictment with filing a
false, fraudulent or fictitious claim with the United States in violation of
Section 287 of Title 18 of the United States Code. In order for the defendant
to be found guilty of filing a false claim with the United States, the
government must prove each of the following elements beyond a reasonable
doubt:
First, defendant made or presented a claim to a Department or Agency
of the United States for money or property;
Second, the claim was false, fictitious, or fraudulent; and
Third, the defendant knew that the claim was false, fictitious, or
fraudulent.
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CORRUPT OR FORCIBLE INTERFERENCE
26 U.S.C. § 7212 – Attempts to Interference with the Administration of
Internal Revenue Laws
Whoever corruptly or by force or threats of force (including any
threatening letter or communication) endeavors to intimidate or impede any
officer or employee of the United States acting in an official capacity under
this title, or in any other way corruptly or by force or threat of force
(including any threatening letter or communication) obstructs or impedes, or
endeavors to obstruct or impede, the due administration of this title.

JURY INSTRUCTION
Obstruction of Internal Revenue Laws
(26 U.S.C. § 7212)
The defendant is charged in Count One of the indictment with
attempting to corruptly interfere with the administration of Internal Revenue
Laws in violation of Section 7212 of Title 26 of the United States Code. In
order for you to find the defendant guilty of this charge, the government
must prove each of the following elements beyond a reasonable doubt:
First, the defendant in any way corruptly;
Second, endeavored to; and
Third, obstruct or impede the due administration of the Internal
Revenue Laws.
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MISDEMEANOR FAILURES
26 U.S.C. § 7203 – FAILURE TO FILE; FAILURE TO PAY;
FAILURE TO SUPPLY INFO
Any person required under this title to pay any estimated tax or tax, or
required. . . to make a return, keep any records, or supply any information,
who willfully fails to pay such estimated tax or tax, make such return, keep
such records, or supply such information, at the time or times required by
law or regulations. . .”

JURY INSTRUCTION
MISDEMEANOR FAILURES
(26 U.S.C. § 7203)
The defendant is charged in Count One of the indictment with failing
to (a) file a return, (b) pay a required tax, (c) keep required records, or (d)
supply information in violation of Section 7203 of Title 26 of the United
States Code. In order for the defendant to be found guilty of this crime, the
government must prove each of the following elements beyond a reasonable
doubt:
First, defendant acted willfully;
Second, defendant failed to (a) file a return, (b) pay a required tax, (c)
keep required records, or (d) supply information; and
Third, defendant failed to act at the time the law specified
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FELONY FAILURES
26 U.S.C. § 7202 – FAILURE TO WITHHOLD/PAYOVER
WITHHOLDING TAXES
Any person required under this title to collect, account for, and pay over any
tax imposed by this title who willfully fails to collect or truthfully account
for and pay over such tax is guilty of an offense against the United States.

JURY INSTRUCTION
FELONY FAILURES
(26 U.S.C. § 7202)
The defendant is charged in Count One of the indictment with failing
to (a) collect, truthfully account for or pay over withholding taxes, in
violation of Section 7202 of Title 26 of the United States Code. In order for
the defendant to be found guilty of this crime, the government must prove
each of the following elements beyond a reasonable doubt:
First, defendant had a duty to collect, and/or to truthfully account for,
and/or pay over taxes;
Second, defendant failed to collect, or truthfully account for, and/or
pay over taxes; and
Third, defendant acted willfully.
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STRUCTURING
31 U.S.C. § 5324 – (STRUCTURING)
“[n]o person shall, for the purpose of evading the reporting
requirements of Section 5313(a) or 5325 or any regulation prescribed under
any such section, the reporting or recordkeeping requirements imposed by
any order issued under section 5326, or the recordkeeping requirements
imposed by any regulation prescribed under section 21 of the Federal
Deposit Insurance Act or section 123 of Public Law 91-508... (3) structure or
assist in structuring, or attempt to structure or assist in structuring, any
transaction with one or more domestic financial institutions.”

JURY INSTRUCTION
Structuring
(31 U.S.C. § 5324)
The defendant is charged in Count One of the indictment with
structuring financial transactions in violation of Section 5324(a)((3) and
(c)(2) of Title 31 of the United States Code. In order for the defendant to be
found guilty of this crime, the government must prove each of the following
elements beyond a reasonable doubt:
First, defendant knew of the relevant reporting requirements; and
Second, defendant structured, or attempted to structure, or assisted in
structuring the charged financial transaction for the purpose of avoiding the
reporting requirement.
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MONEY LAUNDERING
31 U.S.C. § 1956(a)(1) (LAUNDERING OF MONETARY INSTRUMENTS)

Whoever, knowing that the property involved in a financial transaction
represents the proceeds of some form of unlawful activity, conducts or
attempts to conduct such a financial transaction which in fact involves
the proceeds of specified unlawful activity -(A)(i) with the intent to promote the carrying on of specified unlawful
activity; or
(ii) with intent to engage in conduct constituting a violation of section
7201 or 7206 of the Internal Revenue Code of 1986;
JURY INSTRUCTION
Money Laundering
(31 U.S.C. § 1956(a)(1))
The defendant is charged in Count One of the indictment with money
laundering in violation of section 1956(a)(1)(A)(ii) of Title 31 of the United
States Code. In order for the defendant to be found guilty of this crime, the
government must prove the following beyond a reasonable doubt:
First, defendant conducted or attempted to conduct a financial
transaction;
Second, defendant knew the property involved in the transaction
represented the proceeds of some illegal activity;
Third, the property did, in fact, represent the proceeds of a specified
illegal activity, as defined in 18 U.S.C. § 1956(c)(7); and
Fourth, defendant intended to engage in conduct constituting a
violation of 26 U.S.C. § 7201 (tax evasion) or 26 U.S.C. § 7206 (false
statement).
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Trial
IRM Provisions
9.6.4.1 (05-04-2012)
Overview of Federal Criminal Trials
1. The Federal Rules of Criminal Procedure govern criminal proceedings in the
courts of the United States.
2. In criminal investigations, the government bears the burden of proving all the
elements of the crime “beyond a reasonable doubt”. For further detail on the
burden of proof, see subsection 9.6.4.6 below.
3. A criminal defendant is entitled to a trial by a jury of twelve persons but may
waive that right in writing. In a jury trial, the defense and the prosecution select
the jury through a question and answer process called "voir dire" , in which the
court conducts the examination but permits the defense and the prosecution to
make further inquiry.
4. Before trial, the defense and the prosecution may file motions "in limine" to
request that the court admit or exclude certain evidence.
5. Most criminal trials begin with the prosecution and then the defense making
opening statements, which provide an outline of the investigation that each side
expects to prove. Following the opening statements, the prosecution presents its
main investigation through direct examination of prosecution witnesses. The
defense may cross-examine the prosecution witnesses, after which the prosecution
may re-examine them. The prosecution then rests. At this point, the defense may
file a motion to dismiss if it believes the prosecution has failed to produce enough
evidence to support a guilty verdict.
6. If no motion to dismiss is filed, or if the court denies such a motion, the defense
then presents its main investigation through direct examination of defense
witnesses. The prosecutor may cross-examine the defense witnesses, and the
defense may re-examine them. After the defense rests, the prosecution may offer
proof to rebut the defendant’s evidence.
7. Before making their closing statements, the prosecution and the defense file
proposed jury instructions, and the court informs them of its proposed action on
their requests. The parties then make their closing statements to the jury, after
which the judge instructs the jury as to the law. The prosecution may rebut the
defense’s closing argument if it chooses to do so.
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8. The jury then deliberates and comes to a verdict, which must be returned to the
judge in open court and must be unanimous. If the jury cannot agree to a verdict
on one or more counts, the court may declare a mistrial on those counts, and the
government may retry the defendant on those counts.
9. If the jury returns a guilty verdict, the judge must impose a sentence without
delay. In most investigations, the probation officer must conduct a presentence
investigation and submit a report to the court before it imposes the sentence. The
defendant must also be allowed to make a statement on his/her behalf before the
sentence is imposed.
10. After the sentence is imposed, the judge must sign a judgment of conviction,
which is then entered by the clerk.
9.6.4.2 (05-04-2012)
Responsibility And Conduct Of Special Agent At Trial
1. During trial, the special agent ordinarily may be present at the counsel table with
the attorney for the government for assistance. The special agent may assist the
government attorney by maintaining all government exhibits in proper order for
ready reference and presentation, keeping a list of both government and defense
exhibits as they are introduced, and checking to ensure that government witnesses
are present and ready to testify.
2. The special agent may be called upon to prepare charts or schedules showing the
taxpayer's sources of income, correct taxable income, or the related tax liability.
The charts or schedules may reflect summaries of specific items, net worth
increases, expenditures in excess of available resources shown on tax returns, or
other transactions that lend themselves to visual presentation. In some instances,
such summaries have been formally introduced in evidence; in others, they have
been exhibited to the jury and, at the end of the trial, used by the jury during
deliberations. The need for charts, the type of charts, and the method of
preparation will be affected by such considerations as the complexity of the
investigation, the attitude of the court toward visual aids, the preferences of the
attorney for the government, and available facilities.
3. The special agent should listen carefully to all testimony and alert the attorney for
the government as to any false, misleading, or erroneous statements. The special
agent may also assist in preparing questions to be asked defense witnesses on
cross-examination.
4. The special agent should avoid any direct contact with the defendant at the trial in
order to eliminate the possibility of any embarrassing or compromising situations
arising. Likewise, association with defense counsel should be only in open court
and with the knowledge and consent of the attorney for the government.
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5. The court will usually instruct the jury against any contact with the attorneys or
witnesses in the investigation. Any attempts by the special agent to associate with
a member or members of the jury may cause a mistrial.
6. During the trial and after a verdict has been rendered in the investigation, the
special agent should refrain from any demonstration of personal feelings in the
matter.
9.6.4.3 (05-04-2012)
Tax Division Authority
1. The Department of Justice (DOJ), Tax Division, authorizes prosecution of all
criminal tax investigations, except those that can be directly referred to the US
Attorney’s Office (See IRM 9.5.12, Processing Completed Criminal Investigation
Reports).
2. The DOJ, Tax Division, has the authority to litigate all criminal proceedings
arising under the Internal Revenue laws, except for proceedings pertaining to:
misconduct of IRS personnel; taxes on liquor, narcotics, firearms, coin-operated
gambling and amusement machines; wagering; forcible rescue of seized property;
interference with an employee acting under Internal Revenue laws; unauthorized
disclosure of information; and counterfeiting, mutilation, removal or reuse of
stamps.
9.6.4.4 (05-04-2012)
Jurisdiction
1. The Federal district courts have jurisdiction over all offenses against the laws of
the United States, including criminal violations of the internal revenue laws.
Therefore, most Federal criminal tax investigations are tried in district court.
2. When specially designated by the district court, a US magistrate judge may have
jurisdiction to try persons accused of misdemeanors (see Title 18 USC §3401).
However, any person charged with a misdemeanor, other than a petty offense,
may elect to be tried before a district court.
9.6.4.5 (05-04-2012)
Venue
1. The term “venue” means the district or geographic area in which a trial must be
held. In general, venue lies in the judicial district in which the crime was
committed. If the crime consists of a failure to comply with a legal requirement,
venue lies where the compliance should have occurred. A defendant may move to
transfer venue because of prejudice or for the sake of convenience.
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2. In tax evasion and false return investigations, venue may be proper in either the
district where the return was filed or the district where it was prepared and signed.
In an investigation of willful failure to file a return, venue lies in the judicial
district where the return should have been filed with the IRS or where the
taxpayer resides.
3. Title 18 USC §3237(b) provides that where an offense is described in Title 26
USC §7203, or where venue for prosecution of an offense described in Title 26
USC §7201 or §7206(1), (2), or (5) is based solely on a mailing to the IRS, and
prosecution is begun in a judicial district other than the judicial district where the
defendant resides, the defendant may move to be tried in the judicial district in
which he was residing at the time the alleged offense was committed; provided,
that the motion is filed within twenty days after arraignment of the defendant
upon indictment or information.
4. In determining venue, courts consider the following factors:
A. residence address of the taxpayer at the time the alleged offense was
committed
B. principal business address of the taxpayer at the time the alleged offense
was committed
C. place where the records were maintained, where the return was prepared,
and where the return was signed
D. location of the post office if the return was mailed
E. location of the IRS office where the return was delivered if the return was
not mailed
F. any other pertinent evidence that may establish or assist in determining
venue
5. When a choice of venue for trial exists, courts prefer that it be in the judicial
district of the taxpayer's place of residence or business to avoid undue travel
hardships on taxpayers and witnesses.
9.6.4.6 (05-04-2012)
Burden of Proof
1. In criminal investigations, the government bears the burden of proving the
commission of all the elements of the crime charged "beyond a reasonable doubt."
More than one hundred years ago, a court defined "reasonable doubt” as “such a
doubt as would deter a reasonably prudent man or woman from acting or deciding
in the more important matters involved in his/her own affairs."
2. The burden of proof remains on the government throughout the trial, although the
burden of going forward with evidence may shift from one side to the other.
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3. When the party that has the burden of proof has produced sufficient evidence for
the jury to return a favorable verdict, a prima facie investigation has been made.
This does not mean that the jury will render such a verdict, but rather that the
evidence is sufficient for them to do so. At this point, the defendant has two
choices:
A. To offer no evidence and simply rely on the court and jury to decide
whether the government has sustained its burden of proof; or
B. To offer evidence in his defense. If the defendant wishes to introduce new
matters by way of denial, explanation, or contradiction, the burden of
going forward with evidence is the defendant's. However, the prosecution
still has the burden of proof with respect to the elements of the crime.
4. The burden of proving proper venue is an essential part of the government’s
investigation. The standard for proving venue is by a preponderance of the
evidence, not proof beyond a reasonable doubt. In the Wissler investigation, the
court defined “a preponderance of the evidence” as follows: "[W]hen it is said
that the burden rests upon either party to establish any particular fact or
proposition by a preponderance or greater weight of evidence, it is meant that the
evidence offered and introduced in support thereof to entitle said party to a
verdict, should when fully and fairly considered produce the stronger impression
upon the mind and be more convincing when weighed against the evidence
introduced in opposition thereto."
5. The Internal Revenue Code (IRC) provides that the burden of proof is on the IRS
where fraud is alleged. Title 26 USC §7454 states: "In any proceeding involving
the issue whether the petitioner has been guilty of fraud with intent to evade tax,
the burden of proof in respect of such issue shall be upon the Secretary." In a
fraud investigation, the government need not prove fraud beyond a reasonable
doubt. However, a preponderance of the evidence is not sufficient. One court has
stated that "Fraud must be established by evidence which is clear, cogent, and
convincing."
9.6.4.7 (05-04-2012)
Stipulations
1. A stipulation is an agreement between the prosecuting attorney and defense
counsel on certain facts in the investigation so as to expedite the trial by
eliminating the introduction of evidence to prove undisputed facts. For example,
the defense may admit the receipt of income, the acquisition of certain assets, the
making of specified expenditures, or even the source and amount of income and
the tax deficiency alleged. This agreement then relieves the government of the
burden of producing sufficient evidence to prove such matters and would leave
willfulness as the only real issue to be proved. Since willfulness is usually
inferred from the manner in which transactions are handled and proven by the
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testimony of a number of witnesses that dramatizes the defendant's knowledge
(thereof), the government exercises great care in agreeing to stipulations in
investigations involving willfulness.
2. Stipulations are generally agreed upon and submitted to the court in writing prior
to trial; however, they may be stated orally in open court and recorded by the
court reporter during the trial.
9.6.4.8 (05-04-2012)
Types of Evidence
1. In general, evidence is the means by which any alleged fact is established or
disproved. Evidence may be presented orally through witness testimony, and/or
by the introduction of records or other physical objects.
2. Direct evidence is evidence that tends to prove a disputed fact without any
inference or presumption. Evidence is direct when the principal facts in dispute
are sworn to by those who have actual knowledge of them by means of their
senses. Direct evidence may take the form of admissions or confessions made in
or out of court.
3. Circumstantial evidence is evidence that tends to prove a disputed fact by
inference. A jury may properly find that circumstantial evidence outweighs
conflicting direct evidence if the inference is more convincing than any other
explanation offered. Circumstantial evidence is the only type of evidence
generally available to show those elements of a crime that exist in the mind of the
perpetrator, such as intent or motive. Therefore, proof of willfulness in most
Internal Revenue violations is based on circumstantial evidence.
4. In addition to proving willfulness, circumstantial evidence such as evidence of
increases in net worth, expenditures, or bank deposits is also frequently used to
prove unreported income. In this connection, it is important to remember that the
agent’s testimony alone is insufficient to establish the nature of a defendant’s
expenditures. Rather, the government must call third-party payees as witnesses or
introduce other independent testimonial or documentary evidence to establish the
purpose of the payments. Failure to do so would create a so-called "Greenberg
problem" named after a First Circuit investigation of that name.
5. To save time and expense, a trial judge may accept certain facts without requiring
proof, if they are commonly known or can be easily discovered. This is known as
"judicial notice."
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9.6.4.9 (05-04-2012)
Admissibility of Evidence at Trial
1. The admissibility of evidence in a Federal trial is governed by the Federal Rules
of Evidence (FRE). In addition, rules for the admissibility of various forms of
documentary evidence in Federal courts are provided in 28 USC §1731–§1745.
2. The admissibility of evidence must be considered during the investigative stage,
long before the investigation reaches the courtroom. A detailed discussion of the
types of evidence that should be sought and the admissibility of such evidence
may be found in IRM 9.5.1, Administrative Investigations and General
Investigation Procedures.
9.6.4.9.1 (05-04-2012)
Best Evidence Rule
1. The best evidence rule applies only to documentary evidence. It states the best
proof of the contents of a document is the document itself. The best evidence rule
generally requires that the original document, if available, be produced at trial.
9.6.4.9.1.1 (05-04-2012)
Secondary Evidence
1. When an original document is not produced, secondary evidence, such as
testimony of witnesses or a copy of the writing, may be admissible to prove the
document’s contents if the absence of the original is satisfactorily explained.
Unavailability of the original document is a question to be decided by the trial
judge.
2. Before secondary evidence may be admitted, there must be satisfactory proof of
the original document’s present or prior existence, as well as proof that the
original was destroyed, lost, stolen, or is otherwise unavailable. A document
offered as secondary evidence must be shown to be a correct copy of the original.
9.6.4.9.1.2 (05-04-2012)
Hearsay
1. Hearsay is a statement, other than one made by a person while testifying at the
trial, which is offered in evidence to prove the truth of the matter asserted (FRE
801(c)).
2. Hearsay is inadmissible at trial unless an exception applies (FRE 802).
3. For example, if a special agent testifies at trial that a third party told him/her that
checks written by the defendant were for personal expenses, the third party’s
statement is hearsay and is inadmissible.
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4. For further detail on hearsay, see FRE 801-807 and IRM 9.5.1.
9.6.4.9.1.3 (05-04-2012)
Evidentiary Issues in Joint Trials
1. In a trial of multiple defendants, evidence may be admissible against one
defendant, but not against another. In that event, courts tend to admit the evidence
with an instruction, if requested, that the jurors are to consider it only as to the
defendant against whom it is properly admissible.
2. The out-of-court confessions or admissions of a codefendant who does not take
the stand are admissible against that codefendant as a personal admission.
However, if the confession or admission implicates another defendant, it may be
inadmissible against that defendant. Otherwise, a violation of the Sixth
Amendment right to confront witnesses would result.
9.6.4.9.1.4 (05-04-2012)
Witnesses
1. A witness is a person who can testify as to what he/she knows from having heard,
seen, or otherwise observed.
2. For evidentiary issues relating to witnesses, see IRM 9.5.1, Administrative
Investigations and General Investigative Issues.
9.6.4.9.1.4.1 (05-04-2012)
Expert Witness
1. An expert witness is one who is qualified to make deductions from hypothetical
facts or from facts involving scientific or technical subjects. Expert witnesses may
be selected by the parties or by the court, and the court determines whether the
expert witness's qualifications are sufficient. The expert advises the parties of
his/her findings, may be called to testify by the court or by either party, and may
also be cross-examined. The expert witness's testimony must be based upon facts
personally perceived by, known, or made known to him/her at the trial.
2. In tax investigations, expert witnesses may be used to testify concerning various
matters such as handwriting comparison, accounting practices, bookkeeping
matters, methods of operating a lottery and computation of income tax liability.
9.6.4.9.1.4.2 (05-04-2012)
Special Agent as Witness
1. Testifying in court is one of the most important duties that a special agent may be
called upon to perform. The special agent's testimony concerning the admissions
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of a taxpayer may be vital in establishing willfulness. The special agent may also
be required to testify about:
A. the examination of the taxpayer's books, records, and tax returns
B. analyses or transcripts made of various book accounts, invoices, bank
deposits, and canceled checks
C. specific amounts of income not entered in the taxpayer's records or
reported in tax returns
D. particular deductions of expenses for which no substantiation was offered
or found during the investigation
E. statements made by the taxpayer explaining entries on the records or
concerning unrecorded transactions
F. computations of unreported income established by evidence in the record
G. tax deficiencies based upon a hypothetical question
H. records maintained by the taxpayer and the extent to which he/she
examined them, the procedures followed and the facts discovered
2. The special agent as a witness must:
A. be thoroughly prepared and have a solid grasp of the facts
B. present a neat, businesslike appearance
C. testify in a natural, frank, and forthright manner, with a respectful attitude
toward the court and jury
3. The special agent is frequently subject to rigorous and lengthy cross-examination.
The special agent must then preserve an even, courteous demeanor and refrain
from any display of anger, hostility, or evasiveness. Some rules of conduct for the
special agent or other IRS officials while testifying are:
A. Listen to the question carefully and answer truthfully.
B. Answer the question only. Do not volunteer information.
C. Do not answer a question you do not understand. Tell the questioner that
you do not understand.
D. If an objection to a question is raised by either counsel, wait until the court
rules to answer. Otherwise, a mistrial could result.
E. Wait until the question is completed before attempting to answer.
F. Anticipate the unexpected.
G. Direct your answers to the jury but do not ignore the judge.
H. Speak clearly and loudly enough to be heard by the juror farthest removed
from the witness stand.
I. Refrain from any demonstration of personal feelings.
4. Special agents should be aware that the defense may make a Henthorn request
during discovery, which would require the government attorney to search the
special agent’s personnel file for possible impeachment material (i.e., material
that would affect the credibility of the special agent’s testimony). For a more
detailed discussion of Henthorn requests, see IRM 9.6.3, Pre-Trial Procedures.
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9.6.4.9.1.4.3 (05-04-2012)
Revenue Agent as Witness
1. In a tax trial, the examining revenue agent is often used by the government as an
expert witness to establish the computations of deficiencies as set forth in the
indictment or information.
9.6.4.10 (05-04-2012)
Competence
1. A witness is generally presumed to be competent to testify (FRE 601). There is no
rule automatically excluding an insane person, a child or even a convicted
perjurer from testifying. At most, a witness’s competency to testify requires a
minimal ability to observe, recollect and recount, as well as an understanding of
the duty to tell the truth. The trial judge will determine whether a prospective
witness satisfies these requirements.
2. In a Federal criminal investigation, a husband and wife are competent to testify in
support of one another. However, there are spousal privileges that may prevent
one spouse from testifying against another. For a discussion of spousal privileges,
see IRM 9.5.1.
3. A defendant in a criminal trial is a competent witness and his/her testimony must
be judged in the same way as that of any other witness, with due regard for his/her
personal interest in the outcome of the investigation.
9.6.4.11 (05-04-2012)
Credibility
1. The jury (or judge if trial by jury is waived) determines the weight and credibility
of a witness's testimony. The credibility of a witness may be attacked by any
party, including the party calling the witness (FRE 607).
2. Witness credibility is judged by whether the witness had the capacity or
opportunity to observe or be familiar with the subject matter of his/her testimony.
Factors affecting credibility include the witness's self-interest, bias, prejudice,
demeanor on the stand, prior inconsistent statements, prior mental derangement,
intoxication at the time of the transaction to which he/she testifies, and prior
convictions for a felony or crime involving moral turpitude.
3. If a witness gives contradictory testimony, the jury may accept the portion it
believes and reject the remainder, or it may reject the witness's entire testimony if
the witness has testified falsely as to a material point.

ABA 34th Annual National Institute on Criminal Tax Fraud
ABA 7th Annual National Institute on Tax Controversy

Page 344 of 406

December 6, 2017
Criminal Tax Workshop (The Basics)

9.6.4.12 (05-04-2012)
Cross-Examination
1. After counsel finishes direct examination of a witness, opposing counsel has the
right to cross-examine that witness in order to test the veracity of his/her
testimony. This is done by questions designed to:
A. Amplify the story given on direct examination so as to place the facts in a
different light.
B. Establish additional facts in the cross-examining party's favor.
C. Discredit the witness's testimony by showing that his/her testimony on
direct examination was contrary to circumstances, probabilities, and other
evidence in the investigation.
D. Discredit the witness by showing bias, interest, corruption, or specific acts
of misconduct.
2. The courts allow a wide latitude on cross-examination and generally permit the
cross-examiner to:
A. Ask leading questions.
B. Question the witness in such a manner as to obtain apparently inconsistent
statements by going over the same ground as was covered in the direct
examination.
3. The general rule in Federal courts with respect to witnesses other than defendants
is that questions asked on cross-examination must pertain to matters brought out
on direct examination. The rule is liberally construed, and where the direct
examination relates to a general subject, the cross-examiner may go into the
specifics of that subject. If the cross-examiner wishes to inquire into subjects not
opened on direct examination from the witness, the cross-examiner must call the
witness as his/her own witness and subject the witness to direct examination on
such matters.
9.6.4.12.1 (05-04-2012)
Redirect Examination
1. Following cross-examination, the party calling the witness may ask further
questions, but only regarding matters brought out on cross-examination.
2. The purpose of redirect examination is to enable the party calling the witness to
obtain the witness's explanation of his/her responses in the cross-examination, to
clarify any apparent inconsistencies in the witness's statements, or to rehabilitate
the witness in the eyes of the jury if the witness's character has been attacked.
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9.6.4.12.2 (05-04-2012)
Demands for Production of Statements and Reports of Witness
1. Title 18 USC §3500 provides that, after a witness has testified on direct
examination, the defendant may move to inspect any pre-trial statements of the
witness relating to the subject matter about which he/she has testified. If the
government claims that the prior statement is not relevant, it is to be inspected by
the trial court in camera (in private) so that any portion not related to the subject
matter of the witness's testimony can be excised before delivery to the defendant.
If the government refuses to comply with the production order, the judge has
discretion either to strike the testimony of the witness or to declare a mistrial.
2. The term "statement" is defined in 18 USC §3500 as follows:
A. a written statement made by said witness and signed or otherwise adopted
or approved by him/her
B. a recording or substantially verbatim transcription of an oral statement
made contemporaneously with the making of such statement; or
C. a statement made by the witness to a grand jury
3. A summary of an oral statement made to a special agent which is not substantially
verbatim does not have to be produced. As the Supreme Court has explained, 18
USC § 3500 reflects Congress’ concern that "only those statements which could
properly be called the witness's own words should be made available to the
defense for purposes of impeachment. …We think it consistent with this
legislative history, and with the generally restrictive terms of the statutory
provision, to require that summaries of an oral statement which evidence
substantial selection of material, or which were prepared after the interview
without the aid of complete notes, and hence rest on the memory of the agent, are
not to be produced. Neither, of course, are statements which contain the agent's
interpretations or impressions."
4. Nevertheless, in light of the substantial discretionary authority of a trial judge to
permit defense inspection of special agent reports, agents should avoid
speculation about weaknesses of an investigation and/or expressions indicating
prejudice or dislike of a taxpayer in memoranda or reports. Of course, this should
not preclude complete reporting of material facts.
5. In addition, because pre-trial statements may be used for impeachment purposes,
a statement of a prospective government witness containing information
inconsistent with a prior statement by that witness should include an explanation
of the inconsistencies.
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9.6.4.12.3 (05-04-2012)
Rehabilitation of a Witness
1. Generally, a witness’s credibility may not be bolstered prior to impeachment.
Rather, after a witness’s credibility is called into question, evidence may be
offered to restore his/her credibility with respect to the specific methods of
impeachment that were used. This process is called "rehabilitation" .
2. The two most common rehabilitative methods are:
A. introduction of evidence to show the witness’s good character where the
witness’s character for truthfulness was attacked
B. proof of the witness's consistent statements where prior inconsistent
statements were used to impeach the witness
9.6.4.13 (05-04-2012)
Impeachment
1. Impeachment is an attack on a witness’s credibility. The credibility of a witness
may be attacked by any party, including the party calling the witness (FRE 607).
2. A witness may be impeached in the following ways, by:
A. proving that the witness on a previous occasion has made statements
inconsistent with his/her present testimony (FRE 613)
B. showing the witness is biased because of emotional influences or motives
of pecuniary interest
C. attacking the witness’s character for truthfulness using evidence in the
form of opinion or reputation (FRE 608(a))
Note:
Specific instances of conduct are generally not admissible for the purposes of
attacking character, except as to prior convictions of a felony or lesser crime
involving dishonesty or false statements, or, at the discretion of the court, specific
acts of misconduct that did not result in a conviction if probative of truthfulness or
untruthfulness (FRE 609(a); 608(b)).
D. proving the witness’s mental incapacity or unreliability
E. using other witnesses to prove the material facts are otherwise than as
testified to by the witness being impeached
9.6.4.13.1 (05-04-2012)
Impeachment of a Defendant
1. If a defendant takes the stand in his/her own defense, the defendant is subject to
impeachment like any other witness. In that situation, the prosecution may offer
evidence of the defendant's bad character for consideration not as to the
defendant’s guilt or innocence but as to his/her credibility as a witness.
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2. As an accused, the defendant's character is not subject to attack unless the
defendant puts it at issue by offering evidence of good character. In that
investigation, the prosecution may introduce evidence of the defendant's bad
character, and the character evidence proffered by both sides will be considered
by the jury in determining the defendant's guilt or innocence.
9.6.4.13.2 (05-04-2012)
Impeachment of One’s Own Witness
1. Although many jurisdictions once prohibited the impeachment of one’s own
witness, FRE 607 now permits impeachment of a witness by any party, including
the party calling the witness.
2. So long as prior inconsistent statements are otherwise admissible, they may be
used to impeach a party’s own witness, regardless of whether the party was
surprised or prejudiced by the witness’s testimony. However, it is widely held that
a criminal prosecutor may not use a prior inconsistent statement to impeach a
witness for the primary purpose of introducing evidence that is otherwise
inadmissible.
9.6.4.14 (05-04-2012)
Recall
1. At the discretion of the trial judge, a party may be permitted to recall a witness for
further testimony, to correct a mistake in testimony, for further cross-examination,
or to lay a foundation for impeachment.
2. The court may also recall a witness on its own motion.
9.6.4.14.1 (05-04-2012)
Refreshing Memory or Recollection
1. A witness may not be able to recall a fact about which he/she called to testify. If
so, that fact may be admitted into evidence in either of two ways, i.e., as "past
recollection recorded" or "present recollection revived" .
9.6.4.14.2 (05-04-2012)
Past Recollection Recorded
1. Pursuant to FRE 803(5), a memorandum or record concerning a matter about
which a witness once had knowledge but now has insufficient recollection to
enable the witness to testify fully and accurately may be admissible. The
memorandum or record must be shown to have been made or adopted by the
witness when the matter was fresh in the witness’s memory and to reflect that
knowledge correctly.
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2. If admitted, a "past recollection recorded" may be read into evidence but may not
itself be received as an exhibit unless offered by an adverse party.
9.6.4.14.3 (05-04-2012)
Present Recollection Revived
1. If a witness cannot remember certain information when testifying, most
jurisdictions allow the witness to review a written document in order to revive
his/her memory, so long as the witness can positively assert that, after reviewing
the document, he/she has an independent memory of the facts in question. Once
the witness’s recollection has been refreshed, he/she must testify from present
recollection rather than relying on the document.
2. Upon request, the written document must be shown to opposing counsel during
cross-examination. However, the document may not be admitted into evidence
unless it is admissible on other grounds.
9.6.4.15 (05-04-2012)
Verdict
1. The verdict is the formal decision or finding made by the jury. It must be returned
to the judge in open court and must be unanimous. See Fed. R. Crim. P. R31.
2. If there are multiple defendants, the jury may return a verdict at any time during
its deliberations as to any defendant about whom it has agreed. If there are
multiple counts and the jury cannot agree on all counts as to any defendant, the
jury may return a verdict on those counts on which it has agreed. If the jury
cannot agree on a verdict on one or more counts, the court may declare a mistrial
on those counts. The government may retry any defendant on any count on which
the jury could not agree.
3. The defendant may be found guilty of an offense necessarily included in the
offense charged, an attempt to commit the offense charged, or an attempt to
commit an offense necessarily included in the offense charged, if the attempt is an
offense in its own right. The Supreme Court has indicated that, where some of the
elements of the crime charged themselves constitute a lesser crime, the defendant,
if the evidence justifies it, is entitled to an instruction that would permit the jury to
return a guilty verdict as to the lesser offense. However, where the facts necessary
to prove the crime charged are identical with those required to prove the lesser
offense, the defendant is not entitled to an instruction that would permit the jury
to make a choice between the two offenses in returning its verdict.
4. The trial court must poll the jury at the request of either party, or may do so upon
its own motion, in order to be certain the verdict is unanimous. If the poll reveals
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a lack of unanimity, the jury may be directed to retire for further deliberations or
the judge may declare a mistrial.
9.6.4.16 (05-04-2012)
Motion For Judgment Of Acquittal
1. Before submission to the jury, but after the government closes its evidence or
after the close of all evidence, the court, on the defendant’s motion or on its own
motion, may determine that the evidence is insufficient to sustain a conviction and
order the entry of a judgment of acquittal. See Fed. R. Crim. P. R29. The motion
may be made orally or in writing. In some circuits, the motion will be granted
unless the trial judge determines that the evidence, taken in the light most
favorable to the government, tends to show that the defendant is guilty beyond a
reasonable doubt. In other circuits, the motion will be denied if the evidence
would be sufficient to send the investigation to the jury in a civil action.
2. If the motion for acquittal is made by the defense upon the conclusion of the
government's evidence and is denied, the defendant may proceed by introducing
evidence in his/her own behalf. This waives any objection to the denial. The
defendant may renew the motion for judgment of acquittal after both sides rest. A
failure to do so may foreclose any right on appeal to question the sufficiency of
the evidence to sustain the conviction.
3. The trial court may reserve its decision on a motion for judgment of acquittal,
proceed with the trial, submit the investigation to the jury, and decide the motion
either before the jury returns a verdict or after it returns a verdict of guilty or is
discharged without having returned a verdict.
4. The defendant may move for a judgment of acquittal, or renew such a motion,
within 7 days after a guilty verdict or after the court discharges the jury,
whichever is later. The court may then set aside the verdict and enter an acquittal.
If the court enters a judgment of acquittal after a guilty verdict, the court must
also conditionally determine whether any motion for a new trial should be granted
if the judgment of acquittal is later vacated or reversed on appeal.
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Sentencing


Overview – Criminal Tax Manual § 43.01 (2012)



U.S. Sentencing Guidelines
i. Tax Loss – Sentencing Guidelines, Chapter
Two, Part T, Background Commentary
ii. Tax Loss Table
iii. Adjustments, Departures and Variances
iv. Sentencing Table



Sentencing Issues in Criminal Tax Cases – Tax
Loss and Unclaimed Deductions



Restitution



IRM Provisions
o Presentencing Investigation
o Special Agent’s Role
o Relevant Conduct
o Sentencing
o Restitution
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o Judgment
o Right of Appeal
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Criminal Tax Manual
Sentencing: Tax Division Policies and Guidelines
43.01 GENERALLY
In 2005, the Supreme Court significantly altered the federal sentencing landscape
when it decided United States v. Booker, 543 U.S. 220 (2005). From 1987 until 2005,
federal sentencing had been governed by the mandatory application of the United States
Sentencing Guidelines (the Guidelines). The Guidelines required judges to find a number
of facts at sentencing, to calculate the appropriate range of imprisonment, and to impose a
sentence within the appropriate range. In Booker, the Supreme Court held that the
mandatory application of the Guidelines violated the Sixth Amendment. The Court
elected to remedy this defect by making the Guidelines advisory. Sentencing judges must
now impose sentences in accordance with 18 U.S.C. 3553(a), which describes Congress’s
federal sentencing goals and lists the factors that sentencing judges must consider.
Both Supreme Court precedent and 18 U.S.C. 3553(a)(4) require district courts to
consider the applicable Guidelines range at sentencing. Although the Guidelines are no
longer mandatory, a district court must still use the Guidelines to calculate a defendant’s
sentencing range and must consider this range when devising a sentence. Gall v. United
States, 552 U.S. 38, 49 (2007) (“[T]he Guidelines should be the starting point and the
initial benchmark”); Rita v. United States, 551 U.S. 338, 349-350 (2007); Booker, 543
U.S. at 245-46. Thus, in calculating the advisory Guidelines range, the sentencing judge
must make factual findings using the preponderance of the evidence standard, just as
before Booker. See Rita, 551 U.S. at 350-351 (holding that the judicial fact-finding
necessary to calculate the advisory Guidelines range does not violate the Sixth
Amendment).
Accordingly, although the Guidelines are now advisory, calculating the
Guidelines range remains a significant part of federal sentencing. The Supreme Court
has recognized that the Sentencing Commission continues to play an important role at
sentencing, because the Commission “has the capacity courts lack to ‘base its
determinations on empirical data and national experience, guided by a professional staff
with appropriate expertise.’” Kimbrough v. United States, 522 U.S. 85, 108-09 (2007)
(quoting United States v. Pruitt, 502 F.3d 1154, 1171 (10th Cir. 2007) (McConnell, J.,
concurring)). Accordingly, “in the ordinary case, the Commission’s recommendation of
a sentencing range will ‘reflect a rough approximation of sentences that might achieve §
3553(a)’s objectives.” Id. at 109 (quoting Rita, 551 U.S. at 350). Moreover, because
every sentencing court must consider the sentencing range recommended by the
Guidelines, the Guidelines range is the sole means available for assuring some measure
of uniformity in sentencing. Thus, a non-Guidelines sentence runs the risk of creating
unwarranted disparities in sentencing, a result that conflicts with 18 U.S.C. § 3553(a)(6).
A majority of the courts of appeals have held that sentences that fall within the properly
calculated Guidelines range are entitled to a presumption of reasonableness on appeal.
ABA 34th Annual National Institute on Criminal Tax Fraud
ABA 7th Annual National Institute on Tax Controversy

December 6, 2017
Criminal Tax Workshop (The Basics)

Page 353 of 406
9115313.1

See United States v. Dorcely, 454 F.3d 366, 376 (D.C. Cir. 2006); United States v.
Green, 436 F.3d 449, 457 (4th Cir. 2006); United States v. Alonzo, 435 F.3d 551, 554
(5th Cir. 2006); United States v. Williams, 436 F.3d 706, 708 (6th Cir. 2006); United
States v. Mykytiuk, 415 F.3d 606, 608 (7th Cir. 2005); United States v. Lincoln, 413 F.3d
716, 717 (8th Cir. 2005); United States v. Kristl, 437 F.3d 1050, 1053-1054 (10th Cir.
2006) (per curiam). The Supreme Court upheld the use of this appellate presumption in
Rita, 551 U.S. at 347. The Court made clear, however, that the presumption of
reasonableness may only apply on appeal and that “the sentencing court does not enjoy
the benefit of a legal presumption that the Guidelines sentence should apply.” Id. at 351.
After calculating the advisory Guidelines range, the Court must consider that
range along with all the factors listed in 18 U.S.C. § 3553(a) before arriving at the final
sentence. These factors include the following:
(1)

the nature and circumstances of the offense and the history and
characteristics of the defendant;

(2)

the need for the sentence imposed-(A)
to reflect the seriousness of the offense, to promote respect
for the law, and to provide just punishment for the offense;
(B)
to afford adequate deterrence to criminal conduct;
(C)
to protect the public from further crimes of the defendant;
and
(D)
to provide the defendant with needed educational or
vocational training, medical care, or other correctional
treatment in the most effective manner;

(3)

the kinds of sentences available;

(4)

. . . the sentencing range established . . . [by the Guidelines];

(5)

any pertinent policy statement . . . issued by the Sentencing
Commission . . . that . . . is in effect on the day of sentencing[;]

(6)

the need to avoid unwarranted sentence disparities among
defendants with similar records who have been found guilty of
similar conduct; and

(7)

the need to provide restitution to any victims of the offense.

18 U.S.C. 3553(a). Although a district court need not address each of these factors at
length, “[t]he sentencing judge should set forth enough to satisfy the appellate court that
he has considered the parties’ arguments and has a reasoned basis for exercising his own
legal decisionmaking authority.” Rita, 551 U.S. at 356; Gall, 552 U.S. at 50 (explaining
that sentencing court “must adequately explain the chosen sentence to allow for
meaningful appellate review and to promote the perception of fair sentencing”).
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U.S. Sentencing Guidelines
Chapter Two, Part T - Offenses Involving Taxation
Introductory Commentary
The criminal tax laws are designed to protect the public interest in
preserving the integrity of the nation's tax system. Criminal tax prosecutions
serve to punish the violator and promote respect for the tax laws. Because of
the limited number of criminal tax prosecutions relative to the estimated
incidence of such violations, deterring others from violating the tax laws is a
primary consideration underlying these guidelines. Recognition that the
sentence for a criminal tax case will be commensurate with the gravity of the
offense should act as a deterrent to would-be violators.
Background Commentary
This guideline relies most heavily on the amount of loss that was the object
of the offense. Tax offenses, in and of themselves, are serious offenses;
however, a greater tax loss is obviously more harmful to the treasury and
more serious than a smaller one with otherwise similar characteristics.
Furthermore, as the potential benefit from the offense increases, the sanction
necessary to deter also increases.
Under pre-guidelines practice, roughly half of all tax evaders were sentenced
to probation without imprisonment, while the other half received sentences
that required them to serve an average prison term of twelve months. This
guideline is intended to reduce disparity in sentencing for tax offenses and to
somewhat increase average sentence length. As a result, the number of
purely probationary sentences will be reduced. The Commission believes
that any additional costs of imprisonment that may be incurred as a result of
the increase in the average term of imprisonment for tax offenses are
inconsequential in relation to the potential increase in revenue. According to
estimates current at the time this guideline was originally developed (1987),
income taxes are underpaid by approximately $90 billion annually.
Guideline sentences should result in small increases in the average length of
imprisonment for most tax cases that involve less than $100,000 in tax loss.
The increase is expected to be somewhat larger for cases involving more
taxes.
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Failure to report criminally derived income is included as a factor for
deterrence purposes. Criminally derived income is generally difficult to
establish, so that the tax loss in such cases will tend to be substantially
understated. An enhancement for offenders who violate the tax laws as part
of a pattern of criminal activity from which they derive a substantial portion
of their income also serves to implement the mandate of 28 USC § 994(i)(2).
Although tax offenses always involve some planning, unusually
sophisticated efforts to conceal the offense decrease the likelihood of
detection and therefore warrant additional sanction for deterrence purposes.
The guideline does not make a distinction for an employee who prepares
fraudulent returns on behalf of his employer. The adjustments in Chapter 3,
Part B (Role in the Offense) should be used to make appropriate distinctions.
The Tax Loss Table - §2T4.1
Tax Loss (Apply the Greatest)
[1.25] (A) $2,500 or less
[1.25] (B) More than $2,500
[1.30] (C) More than $6,500
[1.20] (D) More than $15,000
[1.33] (E) More than $40,000
[1.25] (F) More than $100,000
[1.25] (G) More than $250,000
[1.38] (H) More than $550,000
[1.50] (I) More than $1,500,000
[1.40] (J) More than $3,500,000
[1.36] (K) More than $9,500,000
[1.25] (L) More than $25,000,000
[1.30] (M) More than $65,000,000
[1.50] (N) More than $150,000,000
[1.25] (O) More than $250,000,000
[1.38] (P) More than $550,000,000
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U.S. Sentencing Guidelines
Chapter Two, Part T - Offenses Involving Taxation
§2T1.1. Tax Evasion; Willful Failure to File Return, Supply
Information, or Pay Tax; Fraudulent or False Returns, Statements, or
Other Documents
(a)

(b)

Base Offense Level:
(1)
or

Level from §2T4.1 (Tax Table) corresponding to the tax loss;

(2)

6, if there is no tax loss.

Specific Offense Characteristics
(1)
If the defendant failed to report or to correctly identify the
source of income exceeding $10,000 in any year from criminal
activity, increase by 2 levels. If the resulting offense level is less than
level 12, increase to level 12.
(2)
If the offense involved sophisticated means, increase by 2
levels. If the resulting offense level is less than level 12, increase to
level 12.

(c)

Special Instructions
For the purposes of this guideline—
(1)
If the offense involved tax evasion or a fraudulent or false
return, statement, or other document, the tax loss is the total amount
of loss that was the object of the offense (i.e., the loss that would have
resulted had the offense been successfully completed).
Notes:
(A) If the offense involved filing a tax return in which gross
income was underreported, the tax loss shall be treated as equal
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to 28% of the unreported gross income (34% if the taxpayer is a
corporation) plus 100% of any false credits claimed against tax,
unless a more accurate determination of the tax loss can be
made.
(B) If the offense involved improperly claiming a deduction or
an exemption, the tax loss shall be treated as equal to 28% of
the amount of the improperly claimed deduction or exemption
(34% if the taxpayer is a corporation) plus 100% of any false
credits claimed against tax, unless a more accurate
determination of the tax loss can be made.
(C) If the offense involved improperly claiming a deduction to
provide a basis for tax evasion in the future, the tax loss shall be
treated as equal to 28% of the amount of the improperly
claimed deduction (34% if the taxpayer is a corporation) plus
100% of any false credits claimed against tax, unless a more
accurate determination of the tax loss can be made.
(D) If the offense involved (i) conduct described in subdivision
(A), (B), or (C) of these Notes; and (ii) both individual and
corporate tax returns, the tax loss is the aggregate tax loss from
the offenses added together.
(2)
If the offense involved failure to file a tax return, the tax loss is
the amount of tax that the taxpayer owed and did not pay.
Notes:
(A) If the offense involved failure to file a tax return, the tax
loss shall be treated as equal to 20% of the gross income (25%
if the taxpayer is a corporation) less any tax withheld or
otherwise paid, unless a more accurate determination of the tax
loss can be made.
(B) If the offense involved (i) conduct described in subdivision
(A) of these Notes; and (ii) both individual and corporate tax
returns, the tax loss is the aggregate tax loss from the offenses
added together.
ABA 34th Annual National Institute on Criminal Tax Fraud
ABA 7th Annual National Institute on Tax Controversy

Page 358 of 406

December 6, 2017
Criminal Tax Workshop (The Basics)

(3)
If the offense involved willful failure to pay tax, the tax loss is
the amount of tax that the taxpayer owed and did not pay.
(4)
If the offense involved improperly claiming a refund to which
the claimant was not entitled, the tax loss is the amount of the claimed
refund to which the claimant was not entitled.
(5)
The tax loss is not reduced by any payment of the tax
subsequent to the commission of the offense.
Commentary
Statutory Provisions: 26 U.S.C. §§ 7201, 7203 (other than a violation based
upon 26 U.S.C. § 6050I), 7206 (other than a violation based upon 26 U.S.C.
§ 6050I or § 7206(2)), and 7207. For additional statutory provision(s), see
Appendix A (Statutory Index).
Application Notes:
1. Tax Loss — "Tax loss" is defined in subsection (c). The tax loss does
not include interest or penalties, except in willful evasion of payment cases
under 26 U.S.C. § 7201 and willful failure to pay cases under 26 U.S.C. §
7203. Although the definition of tax loss corresponds to what is commonly
called the "criminal figures," its amount is to be determined by the same
rules applicable in determining any other sentencing factor. In some
instances, such as when indirect methods of proof are used, the amount of
the tax loss may be uncertain; the guidelines contemplate that the court will
simply make a reasonable estimate based on the available facts.
Notes under subsections (c)(1) and (c)(2) address certain situations in
income tax cases in which the tax loss may not be reasonably ascertainable.
In these situations, the "presumptions" set forth are to be used unless the
government or defense provides sufficient information for a more accurate
assessment of the tax loss. In cases involving other types of taxes, the
presumptions in the notes under subsections (c)(1) and (c)(2) do not apply.
Example 1: A defendant files a tax return reporting income of $40,000
when his income was actually $90,000. Under Note (A) to subsection (c)(1),
the tax loss is treated as $14,000 ($90,000 of actual gross income minus
ABA 34th Annual National Institute on Criminal Tax Fraud
ABA 7th Annual National Institute on Tax Controversy

Page 359 of 406

December 6, 2017
Criminal Tax Workshop (The Basics)

$40,000 of reported gross income = $50,000 x 28%) unless sufficient
information is available to make a more accurate assessment of the tax loss.
Example 2: A defendant files a tax return reporting income of $60,000 when
his income was actually $130,000. In addition, the defendant claims
$10,000 in false tax credits. Under Note (A) to subsection (c)(1), the tax loss
is treated as $29,600 ($130,000 of actual gross income minus $60,000 of
reported gross income = $70,000 x 28% = $19,600, plus $10,000 of false
tax credits) unless sufficient information is available to make a more
accurate assessment of the tax loss.
Example 3: A defendant fails to file a tax return for a year in which his
salary was $24,000, and $2,600 in income tax was withheld by his employer.
Under the note to subsection (c)(2), the tax loss is treated as $2,200 ($24,000
of gross income x 20% = $4,800, minus $2,600 of tax withheld) unless
sufficient information is available to make a more accurate assessment of the
tax loss.
In determining the tax loss attributable to the offense, the court should use as
many methods set forth in subsection (c) and this commentary as are
necessary given the circumstances of the particular case. If none of the
methods of determining the tax loss set forth fit the circumstances of the
particular case, the court should use any method of determining the tax loss
that appears appropriate to reasonably calculate the loss that would have
resulted had the offense been successfully completed.
2. Total Tax Loss Attributable to the Offense — In determining the total
tax loss attributable to the offense (see §1B1.3(a)(2)), all conduct violating
the tax laws should be considered as part of the same course of conduct or
common scheme or plan unless the evidence demonstrates that the conduct
is clearly unrelated. The following examples are illustrative of conduct that
is part of the same course of conduct or common scheme or plan: (A) there
is a continuing pattern of violations of the tax laws by the defendant; (B) the
defendant uses a consistent method to evade or camouflage income, e.g.,
backdating documents or using off-shore accounts; (C) the violations
involve the same or a related series of transactions; (D) the violation in each
instance involves a false or inflated claim of a similar deduction or credit;
and (E) the violation in each instance involves a failure to report or an
understatement of a specific source of income, e.g., interest from savings
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accounts or income from a particular business activity. These examples are
not intended to be exhaustive.
3. Unclaimed Credits, Deductions, and Exemptions — In determining the
tax loss, the court should account for the standard deduction and personal
and dependent exemptions to which the defendant was entitled. In addition,
the court should account for any unclaimed credit, deduction, or exemption
that is needed to ensure a reasonable estimate of the tax loss, but only to the
extent that (A) the credit, deduction, or exemption was related to the tax
offense and could have been claimed at the time the tax offense was
committed; (B) the credit, deduction, or exemption is reasonably and
practicably ascertainable; and (C) the defendant presents information to
support the credit, deduction, or exemption sufficiently in advance of
sentencing to provide an adequate opportunity to evaluate whether it has
sufficient indicia of reliability to support its probable accuracy (see §6A1.3
(Resolution of Disputed Factors) (Policy Statement)).
However, the court shall not account for payments to third parties made in a
manner that encouraged or facilitated a separate violation of law (e.g.,
"under the table" payments to employees or expenses incurred to obstruct
justice).
The burden is on the defendant to establish any such credit, deduction, or
exemption by a preponderance of the evidence. See §6A1.3, comment.
4. Application of Subsection (b)(1) (Criminal Activity).—"Criminal
activity" means any conduct constituting a criminal offense under federal,
state, local, or foreign law.
5. Application of Subsection (b)(2) (Sophisticated Means) — For
purposes of subsection (b)(2), "sophisticated means" means especially
complex or especially intricate offense conduct pertaining to the execution
or concealment of an offense. Conduct such as hiding assets or transactions,
or both, through the use of fictitious entities, corporate shells, or offshore
financial accounts ordinarily indicates sophisticated means.
6.

Other Definitions — For purposes of this section:
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A "credit claimed against tax" is an item that reduces the amount of tax
directly. In contrast, a "deduction" is an item that reduces the amount of
taxable income.
"Gross income" has the same meaning as it has in 26 U.S.C. § 61 and 26
C.F.R. § 1.61.
7. Aggregation of Individual and Corporate Tax Loss — If the offense
involved both individual and corporate tax returns, the tax loss is the
aggregate tax loss from the individual tax offense and the corporate tax
offense added together. Accordingly, in a case in which a defendant fails to
report income derived from a corporation on both the defendant's individual
tax return and the defendant's corporate tax return, the tax loss is the sum of
(A) the unreported or diverted amount multiplied by (i) 28%; or (ii) the tax
rate for the individual tax offense, if sufficient information is available to
make a more accurate assessment of that tax rate; and (B) the unreported or
diverted amount multiplied by (i) 34%; or (ii) the tax rate for the corporate
tax offense, if sufficient information is available to make a more accurate
assessment of that tax rate. For example, the defendant, the sole owner of a
Subchapter C corporation, fraudulently understates the corporation's income
in the amount of $100,000 on the corporation's tax return, diverts the funds
to the defendant's own use, and does not report these funds on the
defendant's individual tax return. For purposes of this example, assume the
use of 34% with respect to the corporate tax loss and the use of 28% with
respect to the individual tax loss. The tax loss attributable to the defendant's
corporate tax return is $34,000 ($100,000 multiplied by 34%). The tax loss
attributable to the defendant's individual tax return is $28,000 ($100,000
multiplied by 28%). The tax loss for the offenses are added together to equal
$62,000 ($34,000 + $28,000).
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Adjustments, Departures and Variances
Specific Offense Characteristics
• illegal source income – USSG § 2T1.1(b)(1) - increase in base
offense level by two levels or to minimum offense level of 12 for
receipt of more than $10,000 from criminal activity (see Criminal
Tax Manual, § 43.03[2][a] (2015))
• sophisticated means – USSG §§ 2T.1.1(b)(2), 2T1.4(b)(2) –
enhancement of two levels or to minimum offense level of 12 (see
Criminal Tax Manual, § 43.03[2][b] (2015))
• substantial portion of income from criminal activity – USSG §
2T1.4(b)(1)(A) - enhancement of two levels (see Criminal Tax
Manual, § 43.03[2][c] (2015))
• business of preparing or assisting in preparation of tax returns –
USSG § 2T1.4(b)(1)(B) – enhancement of two levels (see Criminal
Tax Manual, § 43.03[2][d] (2015))
• conspiring to impede, impair, obstruct or defeat a tax – USSG §
2T1.9(b)(2) - enhancement of two levels (see Criminal Tax
Manual, § 43.03[2][f] (2015))
Other adjustments:
• Acceptance of responsibility - USSG § 3E1.1
• Vulnerable victim - USSG § 3A1.1
• Official victim - USSG § 3A1.2
• Aggravating role - USSG § 3B1.1
• Mitigating role in the offense - USSG § 3B1.2
• Abuse of trust or use of special skill - USSG § 3B1.3
• Obstruction of justice - USSG § 3C1.1
Departures are a function of and must conform to the framework of the
Guidelines and be supported by a preponderance of the evidence. They
include substantial assistance motions filed by the government under USSG
§ 5K1.1 and extraordinary acceptance of responsibility under USSG § 5K2.0
Variances are a function of Booker, which rendered the Guidelines
advisory, dramatically increased the discretion of judges, and required that
sentences be procedurally and substantively reasonable. 18 USC § 3553(a).
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Sentencing Table
(in months of imprisonment)
Criminal History Category (Criminal History Points)

Zone A

I
(0 or 1)

II

III

IV

VI
(13 or more)

0-6
0-6
0-6

0-6
0-6
0-6

0-6
0-6
0-6

0-6
0-6
0-6

0-6
0-6
2-8

4
5
6

0-6
0-6
0-6

0-6
0-6
1-7

0-6
1-7
2-8

2-8
4-10
6-12

4-10
6-12
9-15

7

0-6
0-6
4-10

2-8
4-10
6-12

4-10
6-12
8-14

8-14
10-16
12-18

17-1R
15-21
18-24

12
13
14
15

6-12
8-14
10-16
17-1R
15-21
18-24

8-14
10-16
12-18

10-16
17-1R
15-21

15-21
18-24
21-27

18-24
21-27
24-30

15-21
18-24
21-27
24-30
27-33
30-37

21-27
24-30
27-33
30-37
33-41
37-46

24-30
27-33
30-37
33-41
37-46
41-51

16
17
18

21-27
24-30
27-33

24-30
27-33
30-37

27-33
30-37
33-41

33-41
37-46
41-51

41-51
46-57
51-63

46-57
51-63
57-71

19
20
21

30-37
33-41
37-46

33-41
37-46
41-51

37-46
41-51
46-57

46-57
51-63
57-71

57-71
63-78
70-87

63-78
70-87
77-96

22
23
24

41-51
46-57
51-63

46-57
51-63
57-71

51-63
57-71
63-78

63-78
70-87
77-96

77-96
84-105
92-115

84-105
92-115
100-125

25
26
27

57-71
63-78
70-87

63-78
70-87
78-97

70-87
78-97
87-108

84-105
92-115
100-125

100-125
110-137
120-150

110-137
120-150
130-162

28
29
30

78-97
87-108
97-121

87-108
97-121
108-135

97-121
108-135
121-151

110-137
121-151
135-168

130-162
140-175
151-188

140-175
151-188
168-210

31
32
33

108-135
121-151
135-168

121-151
135-168
151-188

135-168
151-188
168-210

151-188
168-210
188-235

168-210
188-235
210-262

188-235
210-262
235-293

34
35
36

151-188
168-210
188-235

168-210
188-235
210-262

188-235
210-262
235-293

210-262
235-293
262-327

235-293
262-327
292-365

262-327
292-365
324-405

37
38
39

210-262
235-293
262-327

235-293
262-327
292-365

262-327
292-365
324-405

292-365
324-405
360-life

324-405
360-life
360-life

360-life
360-life
360-life

40
41
42

292-365
324-405
360-life

324-405
360-life
360-life

360-life
360-life
360-life

360-life
360-life
360-life

360-life
360-life
360-life

360-life
360-life
360-life

43

life

life

life

life

life

life

9

(2 or 1)

(4, 5, 6)

(7, 8, 9)

Zone B
10
Zone C

V

Offense
Level
1
2
3

(10, 11, 12)

0-6
1-7
3-9

I

6-12
12-18
I

15-21
18-24
21-27

Zone D
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Sentencing Issues in Criminal Tax Cases
(Tax Loss, Unclaimed Deductions and Restitution)
Sentencing in federal criminal tax cases is driven in large part by tax loss. Under
the U.S. Sentencing Guidelines (“USSG” or “the Guidelines”), for offenses involving tax
evasion or a fraudulent or false returns, statement or other document, tax loss is defined
by Part T, Chapter Two as, “the total amount of loss that was the object of the offense
(i.e., the loss that would have resulted had the offense been successfully completed).”
USSG § 2T1.1(c)(1).
For violations of IRC §§ 7201, 7206(1) and 7207, the U.S. Sentencing
Commission (“the Sentencing Commission”) offers the following guidance in calculating
tax loss:
(A) If the offense involved filing a tax return in which gross income was
underreported, the tax loss shall be treated as equal to 28% of the
unreported gross income (34% if the taxpayer is a corporation) plus 100%
of any false credits claimed against tax, unless a more accurate
determination of the tax loss can be made.
(B) If the offense involved improperly claiming a deduction or an
exemption, the tax loss shall be treated as equal to 28% of the amount of
the improperly claimed deduction or exemption (34% if the taxpayer is a
corporation) plus 100% of any false credits claimed against tax, unless a
more accurate determination of the tax loss can be made.
(C) If the offense involved improperly claiming a deduction to provide a
basis for tax evasion in the future, the tax loss shall be treated as equal to
28% of the amount of the improperly claimed deduction (34% if the
taxpayer is a corporation) plus 100% of any false credits claimed against
tax, unless a more accurate determination of the tax loss can be made.
(D) If the offense involved (i) conduct described in subdivision (A), (B),
or (C) of these Notes; and (ii) both individual and corporate tax returns,
the tax loss is the aggregate tax loss from the offenses added together.
USSG § 2T1.1(c)(1) (Notes) (emphasis supplied).
Under USSG § 2T1.1(c)(2), tax loss for offenses involving failure to file a tax
return is the amount of tax that the taxpayer owed and did not pay. The Sentencing
Commission’s Notes further provide:
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(A) If the offense involved failure to file a tax return, the tax loss shall be
treated as equal to 20% of the gross income (25% if the taxpayer is a
corporation) less any tax withheld or otherwise paid, unless a more
accurate determination of the tax loss can be made.
USSG § 2T1.1(c)(2) (Notes) (emphasis supplied).
“The court should use as many methods set forth in subsection (c) and this
commentary as are necessary given the circumstances of the particular case. If none of
the method of determining the tax loss set forth fit the circumstances of the particular
case, the court should use any method of determining the tax loss that appears appropriate
to reasonably calculate the loss that would have resulted had the offense been
successfully completed.” USSG § 2T1.1, comment (n.1); see also United States v.
Pesaturo, 476 F.3d 60, 73 (1st Cir. 2007); United States v. Bryant, 128 F.3d 74, 75-76
(2d Cir. 1997). However, an estimate may be considered inappropriate where an
extrapolation is based on an unsupported presumption that the trend in the sample
accurately reflects the trend in the larger group of returns prepared by the defendant. See
United States v. Mehta, 594 F.3d 277, 283 (4th Cir. 2010).
The Sentencing Commission’s Application Notes offer further assistance in
calculating tax loss:
1. “Tax loss” is defined in subsection (c). The tax loss does not include
interest or penalties, except in willful evasion of payment cases under 26
U.S.C. 7201 and willful failure to pay cases under 26 U.S.C. 7203.
Although the definition of tax loss corresponds to what is commonly
called the “criminal figures,” its amount is to be determined by the same
rules applicable in determining any other sentencing factor. In some
instances, such as when indirect methods of proof are used, the amount of
the tax loss may be uncertain; the guidelines contemplate that the court
will simply make a reasonable estimate based on the available facts.
Notes under subsections (c)(1) and (c)(2) address certain situations in
income tax cases in which the tax loss may not be reasonably
ascertainable. In these situations, the “presumptions” set forth are to be
used unless the government or defense provides sufficient information
for a more accurate assessment of the tax loss. In cases involving other
types of taxes, the presumptions in the notes under subsections (c)(1) and
(c)(2) do not apply.
Example 1: A defendant files a tax return reporting income of $40,000
when his income was actually $90,000. Under Note (A) to subsection
(c)(1), the tax loss is treated as $14,000 ($90,000 of actual gross income
minus $40,000 of reported gross income = $50,000 x 28%) unless
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sufficient information is available to make a more accurate assessment
of the tax loss.
Example 2: A defendant files a tax return reporting income of $60,000
when his income was actually $130,000. In addition, the defendant claims
$10,000 in false tax credits. Under Note (A) to subsection (c)(1), the tax
loss is treated as $29,600 ($130,000 of actual gross income minus $60,000
of reported gross income = $70,000 x 28% = $19,600, plus $10,000 of
false tax credits) unless sufficient information is available to make a
more accurate assessment of the tax loss.
Example 3: A defendant fails to file a tax return for a year in which his
salary was $24,000, and $2,600 in income tax was withheld by his
employer. Under the note to subsection (c)(2), the tax loss is treated as
$2,200 ($24,000 of gross income x 20% = $4,800, minus $2,600 of tax
withheld) unless sufficient information is available to make a more
accurate assessment of the tax loss.
USSG § 2T1.1 (Application Notes).
The default percentages are used when the government or the defense is unwilling
or unable to present an accurate calculation of tax due. If a “more accurate
determination” results in a lower loss, defendants will often seek to present independent
evidence of unclaimed deductions, credits and/or exemptions as allowed by Internal
Revenue Code.
In the face of a disagreement regarding tax loss, the court must allow for an
evidentiary hearing unless the court presided over a trial and the record supports a
calculation of tax loss. Criminal Tax Manual, § 43.03[1] (2015) (citing United States v.
Marshall, 92 F.3d 758, 760 (8th Cir. 1996)). “The government must prove the amount of
tax loss by a preponderance of the evidence.” Id. (citing USSG § 6A1.3, comment.).

Unclaimed Deductions
Under the prior version of USSG § 2T1.1 (1992), tax loss was defined as: “the
greater of (1) the total amount of tax that the taxpayer evaded or attempted to evade or (2)
28% of the amount by which the greater of gross income and taxable income was
understated.” Comment 4 to this section provided that “[(2)] should make irrelevant the
issue of whether the taxpayer was entitled to offsetting adjustments that he failed to
claim.” In 1993, the section was amended to incorporate the current definition of tax loss
and delete Comment 4. Not long thereafter, the Second Circuit suggested that USSG §
2T1.1 did not preclude the introduction of evidence of legitimate unclaimed deductions to
offset a tax loss. United States v. Martinez-Rios, 143 F.3d 662 (2d Cir. 1998); see also
United States v. Gordon, 291 F.3d 181 (2d Cir. 2002).
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The Seventh Circuit disagreed, holding that the new definition of tax loss as “the
object of the offense” excludes consideration of any unclaimed deductions. United States
v. Chavin, 316 F.3d 666 (7th Cir. 2002). Other courts, including the Fourth Circuit in
United States v. Delfino, 510 F.3d 468 (4th Cir. 2007), took a similar view, interpreting
“the object of the offense” to mean the intended loss, not the actual loss to the
government. See also United States v. Clements, 73 F.3d 1330, 1339 (5th Cir. 1996);
United States v. Moore, 997 F.2d 55, 59-62 (5th Cir. 1993). The Delfino court reasoned
that if a defendant fails to report income, tax loss should be based on gross unreported
income without consideration of unclaimed deductions that properly reduce taxable
income under the Internal Revenue Code. The court noted that this was appropriate
punishment for bad actors.
In 2011, the Tenth Circuit in United States v. Hoskins, 654 F.3d 1086 (10th Cir.
2011), refused to “squarely hold that unclaimed deductions can never be considered by a
district court.” Id. at 1094. The court noted that, “the plain language of § 2T1.1 does not
categorically prevent a court from considering unclaimed deductions in its sentencing
analysis.” Id. The court recognized that, where a defendant is unable to adequately
substantiate the deductions, “nothing in the Guidelines requires a sentencing court to
engage in the ‘nebulous and potentially complex exercise of speculating about unclaimed
deductions.” Id. (emphasis in original) (quoting United States v. Yip, 592 F.3d 1035, 1041
(9th Cir. 2010)). On the other hand, “nothing in the Guidelines prohibits a sentencing
court from considering evidence of unclaimed deductions in analyzing a defendant's
estimate of the tax loss suffered by the government.” Id. at 1094-95 (emphasis in
original). “[A] court may exercise its discretion to consider additional evidence that
could guide its findings on the losses to the government relevant to sentencing.” Id. at
1095. “Moreover, the government is not supposed to reap windfall gains as a result of
tax evasion. … Indeed, the government cannot claim to have lost revenue it never would
have collected had the defendant not evaded his taxes.” Id. (emphasis supplied) (citing
United States v. Gordon, 291 F.3d 181, 187 (2d Cir. 2002)).
The Hoskins court offered the following hypothetical:
Assume a restaurant owner is convicted of criminal tax evasion for failing
to report or pay taxes on $100,000 income earned from his cash-only
business. Let us also assume the restaurant paid $80,000 in tax-deductible
business expenses, all in cash. And finally, let us assume the restaurant
owner, despite evading his tax-filing responsibilities, maintained
immaculate business records documenting every business expense.
Assuming a 30% tax rate, if a court refused to consider the deductions
under § 2T1.1, the restaurant owner would have caused a $30,000 tax loss.
If the court did consider the deductions, the government's tax loss would
have been only $6,000. We then ask, which of these two tax losses did the
defendant intend?
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The most logical conclusion is that the defendant sought to avoid paying
what he legally owed in taxes: $6,000. It would never have occurred to the
hypothetical defendant or his accountant that he would be cheating the
government out of $30,000. Indeed, it is somewhat odd to frame the §
2T1.1 analysis in terms of intended tax loss—when in reality, a taxevading individual seeks only to avoid paying taxes, not cause any specific
loss to the government. Thus, if our hypothetical defendant presented his
meticulously kept business records to the sentencing court, we believe the
court could conclude reasonably that he “intended” a tax loss of only
$6,000. This conclusion is bolstered by the notes to § 2T1.1, which
explain that when the offense involves “failure to file a tax return, the tax
loss is the amount of tax that the taxpayer owed and did not pay.” USSG §
2T1.1 Note (2).
Hoskins, 654 F.3d at 1095; see also United States v. Tilga, 824 F.Supp.2d 1295, 1298
(D.N.M.) (November 8, 2011) (in computing tax loss defendant was entitled benefit of
previously unclaimed or paid foreign tax credit); United States v. Hale, 2011 WL 39096
(S.D. Ohio) (January 5, 2011) (defendant failed to prove additional deductions, and
“whether any unclaimed tax benefit may ever offset tax loss remains undecided in the
Sixth Circuit.”).
After observing the split in the circuits and hearing from various stakeholders, the
Sentencing Commission proposed the following amendment to the definition of “tax
loss” under USSG § 2T1.1:
Unclaimed Credits, Deductions, and Exemptions. — In determining the
tax loss, the court should account for the standard deduction and personal
and dependent exemptions to which the defendant was entitled. In
addition, the court should account for any unclaimed credit, deduction, or
exemption that is needed to ensure a reasonable estimate of the tax loss,
but only to the extent that (A) the credit, deduction, or exemption was
related to the tax offense and could have been claimed at the time the tax
offense was committed; (B) the credit, deduction, or exemption is
reasonably and practicably ascertainable; and (C) the defendant presents
information to support the credit, deduction, or exemption sufficiently in
advance of sentencing to provide an adequate opportunity to evaluate
whether it has sufficient indicia of reliability to support its probable
accuracy (see §6A1.3 (Resolution of Disputed Factors) (Policy
Statement)).
However, the court shall not account for payments to third parties made in
a manner that encouraged or facilitated a separate violation of law (e.g.,
“under the table” payments to employees or expenses incurred to obstruct
justice).
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The burden is on the defendant to establish any such credit, deduction, or
exemption by a preponderance of the evidence. See § 6A1.3, comment.
The effective date of the amendment is November 1, 2013.
Through this amendment, the Sentencing Commission strikes a middle ground
between the extremes of allowing all unclaimed deductions and a blanket rejection of any
such claims. Still, defendants and their counsel are well advised to work with the
government as soon as possible in an effort to reach an agreement on tax loss. In those
cases where an agreement cannot be reached, defendant’s must be prepared to present the
court with clear substantiation for any deductions, credits or exemptions claimed.
In United States v. Montgomery, 747 F.3d 303 (5th Cir. 2014), the Fifth Circuit
considered whether the district court could reduce the defendants’ tax loss by taking
unclaimed business expenses that they did not claim on their fraudulent tax return. The
Montgomerys owned and operated a construction company, and formed a church, where
Mr. Montgomery was a pastor. The Montgomerys conceded that they underreported their
gross receipts from the construction business by more than two million dollars over a
three-year period, but argued that they donated most of their income to their church and
believed in good faith that the donated proceeds were exempt from federal tax. The
Montgomerys were convicted on all counts.
At sentencing, the Montgomerys objected to the tax loss in the presentence report,
which was calculated by multiplying the unreported income by 28%. They argued that
the gross receipts should have been offset by their unclaimed cost of goods sold,
including the cost of construction materials and labor. The special agent explained that
he did not include unclaimed expenses, including cost of goods sold because:
(1) the Montgomerys failed to provide him with their books and records
despite multiple requests; (2) the Montgomerys commingled and
transferred funds among their various bank accounts; and (3) the
Montgomerys had maintained in their interviews with him that they had
reported all of their expenses in their federal income tax returns.
747 F.3d at 312. Therefore, the government argued that the Montgomerys’ calculation
was speculative and not based on any actual business records. The district court agreed.
On appeal, the Montgomerys argued that the district court should have calculated
a more accurate tax loss amount, and that the tax loss reflected in the PSR bore no
resemblance to the actual tax loss. As substantiation, they relied on an expert report, that
based the unclaimed cost of goods sold on industry standards and statistics.
The Fifth Circuit noted, but rejected, the approach of the Second and Tenth
Circuits in allowing unclaimed deductions when calculating tax loss. The court
“reasoned that “tax loss” is the loss the defendant intends when he files the fraudulent tax
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return, not the government's actual loss.” Id. The court further noted that:
Sentencing Guideline Amendment 774, which was not effective until after
the Montgomerys' sentencing, resolves this circuit split. It explains that a
sentencing court may consider unclaimed deductions to arrive at a
reasonable estimate of tax loss. Counsel for the Montgomerys conceded at
oral argument that Amendment 774 is a substantive, rather than clarifying,
amendment and is therefore not retroactively applicable to the
Montgomerys. See United States v. Solis, 675 F.3d 795, 797-78 (5th Cir.
2012) (“A statement that an amendment addresses a circuit conflict
indicates that it is substantive.”). In any event, Amendment 774 still
requires the deduction to be “reasonably and practicably ascertainable”
and supported by sufficient information to determine its reliability. The
Montgomerys have not met that burden here, as explained below.
747 F.3d at 313, fn. 9.
The court further stated that even if it were willing to consider unclaimed
deductions, the Montgomerys offered insufficient evidence to support for their proposed
tax-loss estimate. The court noted that the Montgomerys originally claimed to have lost
all their records, the figures contained in the expert report do not rely on actual records,
and the expert did not review the figures with the Montgomerys to ensure their accuracy.

Relevant Conduct
Tax loss includes the tax associated with the offense of conviction as well as any
relevant conduct, including conduct associated with charges for which the defendant is
acquitted or the charges are dismissed. USSG § 1B1.3(a)(2); see also United States v.
Cadet, 664 F.3d 27 (2d Cir. 2011); United States v. Quevedo, 654 F.3d 819 (8th Cir.
2011); United States v. Bradley, 644 F.3d 1213, 1295, fn. 137 (11th Cir. 2011). A court
may also include tax loss from years barred by the statute of limitations. See United
States v. Valenti, 121 F.3d 327, 334 (7th Cir. 1997); United States v. Pierce, 17 F.3d 146,
150 (6th Cir. 1994).
In addition to income tax, tax loss may include self-employment tax, United
States v. Twieg, 238 F.3d 930 (7th Cir. 2001) and delinquent social security taxes, United
States v. Martin-Rios, 143 F.2d 662 (2d Cir. 1998). See Criminal Tax Manual, § 43.03[1]
(2012). Tax loss may also include state taxes if those taxes constitute relevant conduct
under USSG § 1B1.3. See United States v. Kim, 856 F.Supp.2d 714 (D. Md. 2012) (state
income & sales tax); United States v. Baucom, 486 F.3d 822 (4th Cir. 2007), vacated,
Davis v. United States, 552 U.S. 1092 (2008) (Baucom I) and United States v. Baucom,
360 Fed.Appx. 457 (4th Cir. 2010) (Baucom II) (state income tax); United States v.
Maken, 510 F.3d 654 (6th Cir. 2007) (state income & sales tax); United States v.
Fitzgerald, 232 F.3d 315 (2d Cir. 2000) (state & city income tax)); United States v.
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Schilling, 142 F.3d 388 (7th Cir. 1998) (state fuel excise tax); United States v. Powell,
124 F.3d 655, 664 (5th Cir. 1997) (state fuel excise tax).
Where a defendant is convicted of conspiracy, tax loss can include all tax loss he
directly caused and any tax loss caused by co-conspirators to the extent such loss is
reasonably foreseeable and in furtherance of the jointly undertaken criminal activity. See
Criminal Tax Manual, § 43.03[1][g] (2012) (citing relevant cases).
Tax loss does not include penalties and interest, unless the government proves
willful evasion of payment in violation of IRC § 7201 or willful failure to pay under IRC
§ 7203. USSG § 1T1.1(c)(1). There is authority for inclusion of penalties and interest as
relevant conduct where the government proves evasion of payment conduct, even where
there is no such charge. See United States v. Thomas, 635 F.3d 13, 16-17 (1st Cir. 2011)
(court included penalties and interest in tax loss where evasion of payment conduct
preceded the evasion of assessment charge); see also United States v. Josephberg, 562
F.3d 478, 502-03 (2d Cir. 2009); United States v. Barker, 556 F.3d 682 (8th Cir. 2009).
Finally, loss is not reduced by payment of tax after the defendant learns of the
criminal investigation, United States v. Tandon, 111 F.3d 482, 490 (6th Cir. 1997), or
prior to sentencing, United States v. Mathis, 980 F.2d 496, 497 (8th Cir. 1992). See also
USSG § 2T1.1(5).
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Restitution in Criminal Tax Cases
In 1982, Congress enacted the Victim and Witness Protection Act (VWPA), Pub.
L. No. 97-291, 96 Stat. 1248, and in doing so, provided that courts may order restitution
in Title 18 criminal cases and any criminal case, including those under Title 26, where a
defendant agrees to the restitution in a plea agreement. See 18 U.S.C. § 3663. In 1996,
Congress enacted the Mandatory Victim Restitution Act (MVRA), Pub. L. No. 104-132,
§ 204(a), 110 Stat. 1227, which requires full restitution in all Title 18 criminal cases,
including tax-related charges under 18 U.S.C. §§ 286, 287, 371 and 1001. See 18 U.S.C.
§ 3663A. Under the Sentencing Guidelines, enacted in 1987, restitution also may be
ordered in any criminal case, either as part of the sentence if permitted by statute, or as a
condition of probation or supervised release. USSG § 5E1.1. Thus, restitution is only
available in a criminal tax case where: (1) a defendant is convicted of a tax offense under
Title 18 of the U.S. Code; (2) agrees to restitution as part of a plea agreement; (3) or the
court imposes restitution as a condition of probation or supervised release.
And “[w]hile the amount of loss calculation looks to the greater of actual or
intended loss, the amount of restitution under the MVRA cannot exceed the actual,
provable loss realized by the victims.” United States v. Alexander, 679 F.3d 721, 731 (8th
Cir. 2012). “The government bears the burden of proving the amount of restitution based
on a preponderance of the evidence.” United States v. Frazier, 651 F.3d 899, 903 (8th
Cir. 2011). Where exact figures are not available, courts will calculate restitution based
on “approximations and rounding.” See United States v. Lewis, 557 F.3d 601, 615 (8th
Cir. 2009); United States v. Farrington, 499 F.3d 854, 861 (8th Cir. 2007). The Eighth
Circuit has held that where a defendant has “abysmal bookkeeping records,” he “is hardly
in a position to insist that the district court’s restitution award be calculated with
Pythagorean precision.” United States v. Wirth, 719 F.3d 911, 917 (8th Cir. 2013); see
also United States v. Berkowitz, No. 13-1349, *7-8 (7th Cir.) (October 22, 2013)
(affirming a restitution order based on information district court derived from presentence
report, noting defendant’s insufficient records and lack of specific objections at
sentencing).
Because restitution is limited to a victim’s actual loss (unless otherwise agreed to
in a plea agreement), the government cannot simply rely on the criminal tax loss figure;
instead, it must spend additional time and resources calculating a reasonable estimate of
the actual tax due. Defendants often challenge requests for restitution, arguing that the
complex issues of fact related to calculating tax loss would complicate or prolong
sentencing to such a degree that the need for restitution is outweighed by the burden on
the sentencing process. As a result, for years, the government did not routinely pursue
restitution in criminal tax cases.
In August 2010, Congress amended IRC § 6201 as part of the Firearms Excise
Tax Improvement Act, and authorized the IRS to assess criminal restitution orders for
unpaid tax in the same manner as tax. The IRS may assess the amount of restitution at
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any time, and neither the existence of or compliance with a restitution payment schedule
will preclude the IRS from administrative collection efforts, including the issuance of
levies and seizure of assets. A restitution-based assessment is not dischargeable in
bankruptcy or subject to collateral attack, and may not be resolved through an Offer in
Compromise or partial pay installment.
The Tax Division instructs federal prosecutors to seek restitution for unpaid tax
and accrued interest in most criminal tax cases. Criminal Tax Manual, §§ 43.13 and 44.01
(2012) (noting that the district court must consider a number of factors, including a
defendant ability to pay under 18 U.S.C. § 3663(a)(1)(B)(i)(II)). If the district court
imposes a restitution order, that amount becomes a final judgment. A defendant has only
14 days from the entry of the final judgment to file an appeal under Federal Rule of
Appellate Procedure 4(b), or to move to correct an erroneous sentence under Federal Rule
of Criminal Procedure 35. There is no clear authority for reducing a restitution order if
the IRS later determines that the amount ordered exceeds the civil tax due.
Moreover, a restitution-based assessment is not a determination of civil tax
liability. The IRS may audit and propose additional adjustments and penalties, above and
beyond the amount of restitution ordered by the court. Unlike the restitution based
assessments, any additional adjustments would be subject to deficiency proceedings.
And the IRS concedes that net operating loss carrybacks, carryforwards and other
deductions may be applied to reduce the ultimate civil tax liability for the period at issue,
but notes that this is irrespective of (and does not reduce) the restitution amount. This
will certainly lead to restitution-based assessments that exceed a defendant’s actual civil
tax liability and yet, are immune from challenge.
Finally, the IRS takes the position that it can apply restitution payments in the
best interest of the government, ignoring any designation of restitution payments to a
specific period or tax year at issue. This approach will prevent some defendants from
ever satisfying restitution-based assessments and, as a result, prevent them from reaching
an Offer in Compromise or partial pay installment agreement with respect to the
assessments unrelated to the restitution.
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Select Statutory Provisions and
Sections of the Criminal Tax Manual (2016)
26 USC § 6201: Assessment Authority
(a)(4) Certain orders of criminal restitution
(A) In general
The Secretary shall assess and collect the amount of restitution
under an order pursuant to section 3556 of title 18, United States
Code, for failure to pay any tax imposed under this title in the same
manner as if such amount were such tax.
(B) Time of assessment
An assessment of an amount of restitution under an order described
in subparagraph (A) shall not be made before all appeals of such
order are concluded and the right to make all such appeals has
expired.
(C) Restriction on challenge of assessment
The amount of such restitution may not be challenged by the
person against whom assessed on the basis of the existence or
amount of the underlying tax liability in any proceeding authorized
under this title (including in any suit or proceeding in court
permitted under section 7422).

18 USC § 3556 – Order of Restitution:
The court, in imposing a sentence on a defendant who has been found guilty of an
offense shall order restitution in accordance with section 3663A, and may order
restitution in accordance with section 3663. The procedures under section 3664
shall apply to all orders of restitution under this section.
18 USC § 3663 – Order of Restitution [Title 26 is not included in this section]:
(a)(1)(B)
(i)The court, in determining whether to order restitution under this
section, shall consider—
(I)the amount of the loss sustained by each victim as a
result of the offense; and
(II)the financial resources of the defendant, the financial
needs and earning ability of the defendant and the
defendant’s dependents, and such other factors as the court
deems appropriate.
(ii)To the extent that the court determines that the complication
and prolongation of the sentencing process resulting from the
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fashioning of an order of restitution under this section outweighs
the need to provide restitution to any victims, the court may
decline to make such an order.
(a)(3) The court may also order restitution in any criminal case to the
extent agreed to by the parties in a plea agreement.
18 USC § 3663A – Mandatory Restitution to victims of certain crimes [Title 26 is not
among the “certain crimes,” and most plea agreements in criminal tax cases will not
specifically state that an offense listed under paragraph (1) gave rise to the plea
agreement]:
(a)(1) Notwithstanding any other provision of law, when sentencing a
defendant convicted of an offense described in subsection (c), the court
shall order, in addition to, or in the case of a misdemeanor, in addition to
or in lieu of, any other penalty authorized by law, that the defendant make
restitution to the victim of the offense or, if the victim is deceased, to the
victim’s estate
(a)(3) The court shall also order, if agreed to by the parties in a plea
agreement, restitution to persons other than the victim of the offense.
(c)(1) This section shall apply in all sentencing proceedings for
convictions of, or plea agreements relating to charges for, any offense—
(A) that is—
(i)a crime of violence, as defined in section 16;
(ii)an offense against property under this title, or under
section 416(a) of the Controlled Substances Act (21 U.S.C.
856(a)), including any offense committed by fraud or
deceit;
(iii)an offense described in section 1365 (relating to
tampering with consumer products); or
(iv)an offense under section 670 (relating to theft of
medical products); and
(B) in which an identifiable victim or victims has suffered a
physical injury or pecuniary loss.
(2) In the case of a plea agreement that does not result in a conviction
for an offense described in paragraph (1), this section shall apply only
if the plea specifically states that an offense listed under such
paragraph gave rise to the plea agreement.
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(3) This section shall not apply in the case of an offense described in
paragraph (1)(A)(ii) if the court finds, from facts on the record, that—
(A)the number of identifiable victims is so large as to make
restitution impracticable; or
(B)determining complex issues of fact related to the cause or amount of
the victim’s losses would complicate or prolong the sentencing process to
a degree that the need to provide restitution to any victim is outweighed by
the burden on the sentencing process.
18 USC § 3664: Procedure for Issuance and Enforcement of order of restitution
(a) For orders of restitution under this title, the court shall order the
probation officer to obtain and include in its presentence report, or in a
separate report, as the court may direct, information sufficient for the court
to exercise its discretion in fashioning a restitution order. The report shall
include, to the extent practicable, a complete accounting of the losses to
each victim, any restitution owed pursuant to a plea agreement, and
information relating to the economic circumstances of each defendant. If
the number or identity of victims cannot be reasonably ascertained, or
other circumstances exist that make this requirement clearly impracticable,
the probation officer shall so inform the court.
(o) A sentence that imposes an order of restitution is a final judgment
notwithstanding the fact that—
(1) such a sentence can subsequently be—
(A) corrected under Rule 35 of the Federal Rules of
Criminal Procedure and section 3742 of chapter 235 of this
title;
(B) appealed and modified under section 3742;
(C) amended under subsection (d)(5); or
(D) adjusted under section 3664(k), 3572, or 3613A; or
(2) the defendant may be resentenced under section 3565 or 3614.
18 USC § 3563: Conditions of Probation
(a) Mandatory Conditions. — The court shall provide, as an explicit
condition of a sentence of probation—
(6) that the defendant—
(A) make restitution in accordance with sections 2248, 2259,
2264, 2327, 3663, 3663A, and 3664; and
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(B) pay the assessment imposed in accordance with section
3013;
(b) Discretionary Conditions.— The court may provide, as further
conditions of a sentence of probation, to the extent that such conditions are
reasonably related to the factors set forth in section 3553 (a)(1) and (a)(2)
and to the extent that such conditions involve only such deprivations of
liberty or property as are reasonably necessary for the purposes indicated
in section 3553 (a)(2), that the defendant—
(2) make restitution to a victim of the offense under section 3556
(but not subject to the limitation of section 3663 (a) or 3663A
(c)(1)(A));
(c) Modifications of Conditions.— The court may modify, reduce, or
enlarge the conditions of a sentence of probation at any time prior to the
expiration or termination of the term of probation, pursuant to the
provisions of the Federal Rules of Criminal Procedure relating to the
modification of probation and the provisions applicable to the initial
setting of the conditions of probation.
18 USC § 3583: Inclusion of a Term of Supervised Release After Imprisonment
(d) Conditions of Supervised Release.— ….. The court may order, as a
further condition of supervised release, to the extent that such condition—
(1) is reasonably related to the factors set forth in section
3553(a)(1), (a)(2)(B), (a)(2)(C), and (a)(2)(D);
(2) involves no greater deprivation of liberty than is reasonably
necessary for the purposes set forth in section 3553(a)(2)(B),
(a)(2)(C), and (a)(2)(D); and
(3) is consistent with any pertinent policy statements issued by the
Sentencing Commission pursuant to 28 U.S.C. 994(a);
any condition set forth as a discretionary condition of probation in section
3563(b)
18 USC § 3613A: Effect of Default
(a)(1) Upon a finding that the defendant is in default on a payment of a
fine or restitution, the court may, pursuant to section 3565, revoke
probation or a term of supervised release, modify the terms or conditions
of probation or a term of supervised release, resentence a defendant
pursuant to section 3614, hold the defendant in contempt of court, enter a
restraining order or injunction, order the sale of property of the defendant,
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accept a performance bond, enter or adjust a payment schedule, or take
any other action necessary to obtain compliance with the order of a fine or
restitution.
(2) In determining what action to take, the court shall consider the
defendant’s employment status, earning ability, financial
resources, the willfulness in failing to comply with the fine or
restitution order, and any other circumstances that may have a
bearing on the defendant’s ability or failure to comply with the
order of a fine or restitution.
(b)(1) Any hearing held pursuant to this section may be conducted by a
magistrate judge, subject to de novo review by the court.
(2) To the extent practicable, in a hearing held pursuant to this
section involving a defendant who is confined in any jail, prison,
or other correctional facility, proceedings in which the prisoner’s
participation is required or permitted shall be conducted by
telephone, video conference, or other communications technology
without removing the prisoner from the facility in which the
prisoner is confined.
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Criminal Tax Manual
44.00 RESTITUTION IN CRIMINAL TAX CASES
44.01 BACKGROUND
Under the 1925 Federal Probation Act, courts rarely ordered restitution in
criminal cases. See S. Rep. No. 97-532, at 30 (1982), reprinted in 1982 U.S.C.C.A.N.
2515, 2536 (“As simple as the principle of restitution is, it lost its priority status in the
sentencing procedures of our federal courts long ago”); Peggy M. Tobolowsky,
Restitution in the Federal Criminal Justice System, 77 Judicature 90, 90-91 (1993). More
recently, however, a number of statutes have authorized district courts to order restitution
for losses directly related to an offense of conviction (or in another amount specified by a
plea agreement). See Hughey v. United States, 495 U.S. 411, 415-416 (1991) (listing
examples).
In 1982, Congress, in an attempt to encourage courts to make broader use of
restitution, enacted the Victim and Witness Protection Act of 1982 (VWPA), Pub. L. No.
97-291, 96 Stat. 1248 (codified as amended in scattered sections of 18 U.S.C., with
restitution provisions at 18 U.S.C. § 3663). The VWPA provides for restitution in, among
other cases, Title 18 criminal cases and any criminal case (including Title 26 cases) in
which a defendant agrees to pay restitution as a part of a plea agreement.
Fourteen years later, Congress enacted the Mandatory Victim Restitution Act of
1996 (MVRA), Pub. L. No. 104-132, § 204(a), 110 Stat. 1227 (1996) (codified as
amended at 18 U.S.C. § 3663A), which generally requires full restitution for all Title 18
criminal cases, including cases involving non-Title 26 tax-related charges under 18
U.S.C. §§ 286, 287, 371, and 1001.
In 1987, the United States Sentencing Guidelines came into effect. Section 5E1.1
of the Guidelines provides for restitution in all criminal cases, either as a part of the
sentence or as a condition of probation or supervised release, depending on the type of
offense. Although the Guidelines are now only advisory, see United States v. Booker, 543
U.S. 220, 246, 259-60 (2005); United States v. Frith, 461 F.3d 914, 919 n.2 (7th Cir.
2006), the change from mandatory to advisory sentencing guidelines generally did not
affect the rules relating to restitution. See, e.g., United States v. Bonner, 522 F.3d 804,
806-08 (7th Cir. 2008); United States v. Farrington, 499 F.3d 854, 861 (5th Cir. 2007);
United States v. Gordon, 393 F.3d 1044, 1051 n.2 (9th Cir. 2004).
As a result of the changes in the laws since 1982, district courts now routinely
order restitution in criminal cases. Restitution is no longer the exception, it has become
the rule. Prosecutors should be aware that in virtually every criminal tax case in which it
is appropriate, there is a way to obtain restitution.2 In order to assist prosecutors, a joint
IRS/DOJ task force has created standard language for the restitution portion of plea
agreements and judgment and commitment orders. The language can be found in the
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Criminal Resource Manual of the United States Attorneys’ Manual. USAM, Title 6, Tax
Resource Manual, 18-21.3
In May 2005, the Attorney General issued new Guidelines on Victim and Witness
Assistance. Those Guidelines provide “In all plea discussions, prosecutors must consider
‘requesting that the defendant provide full restitution to all victims of all charges
contained in the indictment or information, without regard to the counts to which the
defendant actually plead[s].’ (Pub. L. No. 104-132 § 209; 18 U.S.C. § 3551 note).”
Attorney General Guidelines for Victim and Witness Assistance, Art. V(D) (May 2005);
see also Principles of Federal Prosecution, USAM §§ 9-27.230, .420-.430.
The Mandatory Victim Restitution Act of 1996 ("MVRA"), Pub. L. No. 104-132,
§ 204(a), 110 Stat. 1227 (1996) (codified as amended at 18 U.S.C. § 3663A), discards the
discretionary balancing system of the VWPA and makes restitution for certain crimes,
including certain tax crimes under Title 18, mandatory.

44.02 AUTHORITY TO ORDER RESTITUTION
44.02[1] The Victim and Witness Protection Act (Title 18 Offenses (including
criminal tax cases) and Plea Agreements)
The Victim and Witness Protection Act of 1982 (VWPA), Pub. L. No. 97-291, 96
Stat. 1248, empowers courts, in certain instances, to impose restitution as a separate and
independent part of a sentence rather than as a special condition of probation or
supervised release. See 18 U.S.C. §§ 3663, 3664; United States v. Minneman, 143 F.3d
274, 284 (7th Cir. 1998); United States v. Martin, 128 F.3d 1188, 1190 (7th Cir. 1997);
United States v. Helmsley, 941 F.2d 71, 101 (2d Cir. 1991). “The purpose of restitution
under the VWPA is ‘to ensure that wrongdoers, to the degree possible, make their victims
whole.’” United States v. Patty, 992 F.2d 1045, 1050 (10th Cir. 1993) (quoting United
States v. Rochester, 898 F.2d 971, 983 (5th Cir. 1990)); see United States v. LouperMorris, 672 F.3d 539, 566 (8th Cir. 2012); Hughey v. United States, 495 U.S. 411, 416
(1990); United States v. Innarelli, 524 F.3d 286, 293-94 (1st Cir. 2008); United States v.
Serawop, 505 F.3d 1112, 1123-24 (10th Cir. 2007); United States v. Brock-Davis, 504
F.3d 991, 998 (9th Cir. 2007); United States v. Milstein, 481 F.3d 132, 136 (2d Cir.
2007); United States v. Gordon, 393 F.3d 1044, 1052-53 (9th Cir. 2004); United States v.
Simmonds, 235 F.3d 826, 831, 833 (3d Cir. 2000) (purpose of restitution is to make
victims whole, to restore victims to their original state of well-being).
In enacting the VWPA, Congress “strove to encourage greater use of a
restitutionary remedy.” United States v. Vaknin, 112 F.3d 579, 582-83, 587 (1st Cir.
1997) (discussing history of restitution back to the Code of Hammurabi and the Old
Testament); see Minneman, 143 F.3d at 284-85; Martin, 128 F.3d at 1190 (VWPA
designed to ensure that courts do not relegate victim restitution to "an occasional
afterthought") (citations omitted). The VWPA authorizes a district court to order that a
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defendant convicted of, among other offenses, offenses under Title 18 -- including 18
U.S.C. §§ 286, 287, 371, and 1001 -- make restitution to victims of the offense. 18 U.S.C.
§ 3663; see Helmsley, 941 F.2d at 101.
The United States and its agencies, including the Internal Revenue Service (IRS),
may qualify as victims under the VWPA (and the MVRA). See, e.g, United States v.
Schmidt, 675 F.3d 1164, 1167 (8th Cir. 2012); United States v. Leahy, 464 F.3d 773, 793
(7th Cir. 2006); United States v. Senty-Haugen, 449 F.3d 862, 865 (8th Cir. 2006)
(MVRA definition of victim same as VWPA, IRS is eligible victim under MVRA);
United States v. Ekanem, 383 F.3d 40, 42-44 (2d Cir. 2004); United States v. Butler, 297
F.3d 505, 518 (6th Cir. 2002) (approving order to pay restitution to the IRS); United
States v. Lincoln, 277 F.3d 1112, 1114 (9th Cir. 2002); United States v. Tucker, 217 F.3d
960, 962 (8th Cir. 2000); Minneman, 143 F.3d at 284; Vaknin, 112 F.3d at 591; Martin,
128 F.3d at 1190-92; see also United States v. Kirkland, 853 F.2d 1243, 1246 (5th Cir.
1988) (upholding restitution order to the Farmers Home Administration); United States v.
Sunrhodes, 831 F.2d 1537, 1545-46 (10th Cir. 1987) (quoting United States v. Ruffen,
780 F.2d 1493, 1496 (9th Cir. 1986)) (upholding restitution order to Indian Health
Service); but see United States v. Ubakanma, 215 F.3d 421, 427-28 & n.6 (4th Cir. 2000)
(reversing restitution ordered payable to the United States government where real victim
was located in the United Arab Emirates; discussing necessity to identify victim).
Under the VWPA, prior to ordering restitution, the district court must consider a
number of factors. [Footnote 4: There is no constitutional requirement that a jury find
beyond a reasonable doubt the facts needed by the district court in order to impose
restitution. United States v. Dupes, 513 F.3d 338, 345-46 (2d Cir. 2008) (quoting United
States v. Reifler, 446 F.3d 65, 116 (2d Cir. 2006)).] Those factors include the amount of
loss, the defendant's financial resources, the financial needs and earning ability of the
defendant and his or her dependents, and any such other factors the court deems
appropriate. 18 U.S.C. § 3663(a)(1)(B)(i); see United States v. Caldwell, 302 F.3d 399,
420 (5th Cir. 2002); Weinberger v. United States, 268 F.3d 346, 356 (6th Cir. 2001)
(vacating restitution order because district court did not consider all factors necessary
under VWPA); United States v. Ben Zvi, 242 F.3d 89, 100 (2d Cir. 2001) (defendant's
limited financial resources at time of imposition of sentence not dispositive, particularly
where defendant has reasonable potential for future earnings; in absence of showing by
defendant of restricted future earnings potential, district court may reasonably presume
future earnings); United States v. Lawrence, 189 F.3d 838, 848 (9th Cir. 1999) (while
district court is not required to make express finding concerning ability to pay, the court
must consider the information and “cannot completely defer to the monitoring
capabilities of the probation officer”); United States v. Wells, 177 F.3d 603, 611 (7th Cir.
1999) (court can consider likelihood that defendant will acquire resources in future and
defendant's entrepreneurial talents).
If the district court does not provide detailed findings, the court runs the risk that
the court of appeals may remand the restitution order as based on “inadequate
explanation and insufficient reasoning.” United States v. Menza, 137 F.3d 533, 538 (7th
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Cir. 1998); see United States v. Butler, 297 F.3d 505, 519 (6th Cir. 2002) (district court
did not explain restitution order; court must consider factors set forth in 18 U.S.C. § 3664
and explain why they are or are not relevant).
The VWPA also provides that district courts may order restitution “in any
criminal case to the extent agreed to by the parties in a plea agreement.” 18 U.S.C. §
3663(a) (3). Thus, as part of a plea agreement in any criminal case (including pure Title
26 criminal tax cases), a defendant may agree to pay restitution. 18 U.S.C. 3663(a)(3);
see United States v. Anderson, 545 F.3d 1072, 1077-78 (D.C. Cir. 2008); United States v.
Firth, 461 F.3d 914, 920 (7th Cir. 2006). In order for the district court to order restitution
agreed to in a plea agreement, however, the plea agreement must clearly contemplate
such an order. See United States v. Gottesman, 122 F.3d 150, 151-52 (2d Cir. 1997). As
the Second Circuit put it in Gottesman, “[n]ot to put too fine a point on it (as Snagsby
was wont to say in Bleak House), it would seem self-evident that for a court to order
restitution under § 3663(a)(3), the plea agreement might be expected to mention the word
‘restitution.’” 122 F.3d at 151-52.
44.02[2] The Mandatory Victim Restitution Act (Title 18 Offenses (including
certain criminal tax cases))
The Mandatory Victim Restitution Act of 1996 ("MVRA"), Pub. L. No. 104-132,
§ 204(a), 110 Stat. 1227 (1996) (codified as amended at 18 U.S.C. § 3663A), discards the
discretionary balancing system of the VWPA and makes restitution for certain crimes,
including certain tax crimes under Title 18, mandatory. See United States v. Turner, 718
F.3d 226, 235-36 (3d Cir. 2013); United States v. Lessner, 498 F.3d 185, 201 (3d Cir.
2007); United States v. Newman, 144 F.3d 531, 537-38 (7th Cir. 1998); United States v.
Williams, 128 F.3d 1239, 1241 (8th Cir. 1997). As 18 U.S.C. 3663A(a)(1) states, “the
court shall order, in addition to . . . any other penalty authorized by law, that the
defendant make restitution to the victim of the offense . . . .” (emphasis added). See
United States v. Serawop, 505 F.3d 1112, 1118 (10th Cir. 2007); United States v.
Gordon, 393 F.3d 1044, 1048 (9th Cir. 2004). Under the MVRA, the court may not
consider the defendant’s economic circumstances or ability to pay when ordering
mandatory restitution. See Serawop, 505 F.3d at 1118; United States v. Corley, 500 F.3d
210, 224-25 (3d Cir. 2007), reversed on other grounds at 553 U.S. 303 (2009).
The offenses to which the MVRA applies include (1) crimes of violence, as
defined in Section 16; (2) offenses against property, including any offense committed by
fraud or deceit; and (3) offenses as described in Section 1365. The offense must also be
one in which an identifiable victim, or victims as the case may be, has suffered a physical
injury or pecuniary loss. 18 U.S.C. § 3663A(c)(1)(B). The MVRA and the VWPA are
identical in all important respects, and, when interpreting the MVRA, one may look to
and rely on cases interpreting the VWPA as precedent. See Serawop, 505 F.3d at 1118;
United States v. Brock-Davis, 504 F.3d 991, 996 (9th Cir. 2007); Gordon, 393 F.3d at
1048; United States v. Dickerson, 370 F.3d 1330, 1338 (11th Cir. 2004); United States v.
Randle, 324 F.3d 550, 555-56 & nn.2-3 (7th Cir. 2003).
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[Footnote 5: There are exceptions to the MVRA’s mandate that sentencing courts
order restitution. The MVRA provides that a court is not obligated to order restitution if it
finds that (1) "the number of identifiable victims is so large as to make restitution
impractical" or (2) "determining complex issues of fact related to the cause or amount of
the victim's losses would complicate or prolong the sentencing process to a degree that
the need to provide restitution to any victim is outweighed by the burden on the
sentencing process." 18 U.S.C. § 3663A(c)(3). See Serawop, 505 F.3d at 1124-25 (district
court could have left complex matters to civil determination).]
Although the MVRA does not apply to criminal violations of Title 26, the MVRA
does apply to criminal tax cases involving violations of Title 18, when the offenses are
committed by fraud or deceit and are offenses against property, such as conspiracy to
defraud the United States or to commit tax fraud, in violation of 18 U.S.C. § 371, or mail
fraud, in violation of 18 U.S.C. § 1341. See United States v. Turner, 718 F.3d 226, 23536
(3d Cir. 2013) (holding that MVRA required sentencing court to order restitution in case
involving Klein conspiracy); United States v. Senty-Haugen, 449 F.3d 862, 865 (8th Cir.
2006) (district court properly ordered defendant convicted of conspiracy to defraud the
government to pay restitution to the IRS); United States v. Kubick, 205 F.3d 1117, 112829 (9th Cir. 1999) (mandatory restitution ordered on convictions for conspiracy to
commit bankruptcy fraud and conspiracy to impede and impair the Internal Revenue
Service, each in violation of 18 U.S.C. § 371); United States v. Bonner, 522 F.3d 804,
808 (7th Cir. 2008) (mail fraud against Social Security Administration); United States v.
Cheal, 389 F.3d 35, 46-47 (1st Cir. 2004) (mail and wire fraud); United States v. Boyd,
239 F.3d 471, 471-72 (2d Cir. 2001) (same).
The term “‘offense against property’ applies to those offenses in which physical
or tangible property, including money, is taken (or attempted to be taken) by theft, deceit
or fraud.” United States v. Cummings, 189 F. Supp. 2d. 67, 73 (S.D.N.Y. 2002); see
Dickerson, 370 F.3d at 1336 n.12 (wire fraud is an offense against property). In United
States v. Turner, 718 F.3d 226 (3d Cir. 2013), the Third Circuit held that the defendant’s
“conspiracy to defraud the IRS of its property, [defendant’s] tax dollars, in violation of 18
U.S.C. § 371, is an ‘offense against property under this title [title 18],’ and consequently
covered by the MVRA.” 718 F.3d at 236; see also United States v. Meredith, 685 F.3d
814, 827 (9th Cir.2012) (applying MVRA to conspiracy to defraud the IRS in violation of
18 U.S.C. § 371). Mandatory restitution has also been ordered in cases involving false
claims against the United States, in violation of 18 U.S.C. § 287. See United States v.
Jones, 289 F.3d 1260, 1263-64 (11th Cir. 2002) (defendant filed false tax returns on
behalf of a number of third parties). Offenses against property may also include wire
fraud, bankruptcy fraud, and offenses involving stolen property. See United States v.
Myers, 198 F.3d 160, 168-69 (5th Cir. 1999); United States v. Stanelle, 184 F. Supp. 2d
854, 857 (E.D. Wis. 2002). The MVRA may also apply to offenses involving purely
financial losses. See United States v. Overholt, 307 F.3d 1231, 1253-54 (10th Cir. 2002)
(collecting cases); United States v. Sapoznik, 161 F.3d 1117, 1121-22 (7th Cir. 1998).
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Under the MVRA, the district court must establish a payment schedule and cannot
delegate this judicial function to the probation office or the Bureau of Prisons. See Ward
v. Chavez, 678 F.3d 1042, 1049 (9th Cir. 2012); United States v. Kyles, 601 F.3d 82,
8788 (2d Cir. 2010); Corley, 500 F.3d at 224-25 (district court cannot delegate
determining of payment schedule to Bureau of Prisons Inmate Financial Responsibility
Program, even if it makes practical sense); Lessner, 498 F.3d at 202; United States v.
Day, 418 F.3d 746, 761 (7th Cir. 2005) (where evidence indicated that defendant could
not make immediate payments toward restitution, order that restitution was payable
immediately constituted an impermissible delegation of judicial authority to probation
officer).
When establishing the payment schedule, the district court must consider a
defendant's financial resources and ability to pay. 18 U.S.C. 3664(f)(1)(A); see Lessner,
498 F.3d at 202 (where record indicates court’s consideration of the defendant’s financial
situation -- even without express findings -- requirements of Section 3664(f)(2) are met);
United States v. Ahidley, 486 F.3d 1184, 1191-93 (10th Cir. 2007) (statute expressly
instructs court to consider defendant's financial resources, extensive remarks not
necessary, plain error not to consider financial resources); Day, 418 F.3d 746.
44.02[3] Conditions of Supervised Release or Probation (Criminal Tax Cases)
Although neither Section 3663 (VWPA) nor 3663A (MVRA) provides for
restitution as an independent part of the sentence for offenses under Title 26, see United
States v. Hoover, 175 F.3d 564, 569 (7th Cir. 1999); United States v. Joseph, 914 F.2d
780, 783-84 (6th Cir. 1990), a combination of statutes, when read together, allows district
courts to order restitution for Title 26 offenses as a condition of supervised release or
probation. District courts are authorized by 18 U.S.C. 3583(d) to impose, as a condition
of supervised release, “any condition set forth as a discretionary condition of probation in
section 3563(b).” Section 3563(b) authorizes a district court to order a defendant to
“make restitution to a victim of the offense under section 3556.” Section 3556 authorizes
a district court to “order restitution in accordance with section 3663,” which in turn
provides that a court “may order . . . that the defendant make restitution to any victim of
such offense.” And although § 3663 by its own terms limits restitution to certain (nonTitle 26) offenses, § 3563(b) expressly provides that § 3663’s limitation in scope does not
apply to restitution as a condition of probation (or, accordingly, as a condition of
supervised release). See United States v. Perry, 714 F.3d 570, 577 (8th Cir. 2013); United
States v. Batson, 608 F.3d 630, 633-37 (9th Cir. 2010); United States v. Frith, 461 F.3d
914, 919-20 (7th Cir. 2006) (discussing Title 15 offenses); United States v. Butler, 297
F.3d 505, 518 (6th Cir. 2002); United States v. Bok, 156 F.3d 157, 167 (2d Cir. 1998);
United States v. Daniel, 956 F.2d 540, 543-44 (6th Cir. 1992); United States v. Helmsley,
941 F.2d 71, 101 (2d Cir. 1991); United States v. Comer, 93 F.3d 1271, 1278 (6th Cir.
1996).
A court's authority to order restitution for Title 26 offenses as a condition of
probation or supervised release is explicitly recognized in the Sentencing Guidelines,
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which prescribe the use of that authority. See USSG § 5E1.1(a)(2); Gall v. United States,
21 F.3d 107, 109-10 (6th Cir. 1994).
Generally, under section 5E1.1(a)(2), when a defendant has been found guilty
after a trial of a tax crime under Title 26 and a court finds that the government has
suffered a loss, the defendant should be ordered to make restitution as a condition of
supervised release. See USSG § 5E1.1(a)(2). Of course, after United States v. Booker,
543 U.S. 220, 246, 259-60 (2005), section 5E1.1 is advisory. See Frith, 461 F.3d at 919
n.2.
If the sentencing court does not order restitution, it should state on the record its
reasons for not imposing restitution. See 18 U.S.C. §§ 3663 and 3664. Section
5E1.1(b)(2), provides that restitution need not be ordered if the district court finds that (1)
“the number of identifiable victims is so large as to make restitution impracticable” or (2)
“determining complex issues of fact related to the cause or amount of the victim's losses
would complicate or prolong the sentencing process to a degree that the need to provide
restitution to any victim is outweighed by the burden on the sentencing process.”
After the period of supervised release or probation expires, the government may
continue collection of the amount of restitution ordered to be paid as a condition of
supervised release. Under 18 U.S.C. § 3664(m)(1)(A), “[a]n order of restitution may be
enforced by the United States in the manner provided for in subchapter C of chapter 227
and subchapter B of chapter 229 of this title; or by all other available and reasonable
means.” Subchapter B of chapter 229 of Title 18 includes 18 U.S.C. § 3613, which
allows the government a 20-year period to enforce monetary judgments (such as a
restitution orders). See United States v. Young, 593 F.3d 773, 774 (8th Cir. 2010)
(Garnishment after term of supervised release was appropriate because the obligation to
pay restitution did not terminate when supervised release ended); United States v. Sloan,
505 F.3d 685, 693 (7th Cir. 2007) (restitution ordered as condition of probation; after
probation period expired, government sought continuing garnishment order to protect its
interests); United States v. Ridgeway, 489 F.3d 732, 738 (5th Cir. 2007) (“The limitation
provisions in 18 U.S.C. § 3663(f)(1)-(3) only limit when [restitution] payments are due,
not when they can be collected.”); FDIC v. Dover, 453 F.3d 710, 715 (6th Cir. 2006);
United States v. Berardini, 112 F.3d 606, 611 (2d Cir. 1997); United States v. Rostoff,
164 F.3d 63, 66-68 & n.7 (1st Cir. 1999); United States v. Fuentes, 107 F.3d 1515, 1533
n.33 (11th Cir. 1997) (dicta); United States v. House, 808 F.2d 508, 511 (7th Cir. 1986)
(under the predecessor to Section 3663).
[Footnote 6 - Before 1996, a slightly narrower version of this provision was
contained in 18 U.S.C. 3663(h), which provided that an order of restitution could be
enforced by the United States “(A) in the manner provided for the collection and payment
of fines in subchapter B of chapter 229 of this title; or (B) in the same manner as a
judgment in a civil action.” See AEDPA, Pub.L. 104-132, 110 Stat. 1214, § 205(a)(2)
(deleting 3663(h) and creating 3664(m)).]
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As the First Circuit explained in Rostoff, “[t]his reasoning reflects the approach . .
. that the VWPA should be read to protect victims and not defendants.” 164 F.3d at 66
(citing House, 808 F.2d at 508); United States v. Keith, 754 F.2d 1388, 1393 (9th Cir.
1985); see also 1982 U.S.C.C.A.N. 2515, 2515 (“The purpose of [the VWPA] is to
strengthen existing legal protections for victims and witnesses of Federal crimes.”); id. at
2537 (uncertainties in damages determinations should be resolved with “a view toward
achieving fairness to the victim”). A contrary rule would provide “defendants an
incentive to ‘run[ ] out the clock in the fourth quarter of play’ rather than to redress their
wrongs.” Rostoff, 164 F.3d at 67 (citation omitted). Moreover, the fact that the last
payment of restitution is due at the end of the period of supervised release has nothing to
do with the duration or expiration of the restitution order. See id. 66-67 & n.7; House,
808 F.2d at 511 (7th Cir. 1986) (rejecting government’s confession of error); Keith, 754
F.2d at 1393. "Common sense dictates that failure to pay at the time due renders payment
overdue; it does not abate the obligation entirely.” Rostoff, 164 F.3d at 66 (citing United
States v. Soderling, 970 F.2d 529, 535 & n.12 (9th Cir. 1992) (noting that a restitution
order is “extinguished only by satisfaction, not by the passage of time”)).
44.02[4] Civil Assessments Based on Criminal Restitution Orders
As of August 16, 2010, the IRS can use a restitution order in a criminal tax case
as the basis for a civil tax assessment. See 26 U.S.C. § 6201(a)(4). The IRS can make the
assessment as soon as any criminal appeals have concluded. See 26 U.S.C. §
6201(a)(4)(B). The defendant may not challenge the amount of an assessment based on a
criminal restitution order. See 26 U.S.C. § 6201(a)(4)(C). The IRS’s ability to use
restitution orders as the basis for civil assessments increases the enforcement and
collection options available. In order to ensure that the IRS is able to properly assess the
restitution amount, prosecutors should make sure that the court’s restitution order
includes a detailed breakdown of the loss amount, including the loss attributable to each
tax year at issue and the names of any third-party taxpayers. A sample restitution order:
http://www.justice.gov/usao/eousa/foia_reading_room/usam/title6/tax00021.htm
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IRS and DOJ Administrative Guidance Regarding Restitution
1. November 18, 2010 (issued February 4, 2011) – Restitution, IRS
Chief Counsel Advisory, CCA 201105037
2. June 23, 2011 - Application of Payments made under Installment
Agreements and Offers in Compromise involving Restitution-Based
Assessments and Non-Restitution Based Assessments, IRS Office of
Chief Counsel Memorandum PMTA 2011-19
3. July 30, 2011 - Implementation of the IRS’s New Statutory Mandate to
Administratively Assess And Collect Restitution Imposed in Criminal
Tax Cases , U.S. Department of Justice, Tax Division Memorandum
4. August 8, 2011 - Use of the Common Law Right of Offset to Recover
Erroneous Refunds and Restitution Amounts, IRS Office of Chief
Counsel Memorandum PMTA 2011-35
5. August 26, 2011 - The Assessment and Collection of Criminal
Restitution, IRS Office of Chief Counsel Notice CC-2011-018
6. March 21, 2012 (issued May 25, 2012) – No Limitations on
Restitution-Based Assessment, IRS Chief Counsel Advisory, CCA
201221014
7. June 26, 2012 (issued November 16, 2012) – Explanation of
Adjustments where Restitution Ordered, IRS Chief Counsel
Advisory, CCA 201246036
8. July 30, 2011, Implementation of the IRS’s New Statutory Mandate to
Administratively Assess And Collect Restitution Imposed in Criminal
Tax Cases, U.S. Department of Justice, Tax Division, Memorandum
to the U.S. Attorney’s Offices (Ron Cimino, Deputy Assistant
Attorney General for Criminal Matters)
9. October 22, 2012 (released in 2013) – Prohibition on Challenging the
Amount of Court-Ordered Restitution at a Collection Due Process
(CDP) Hearing, IRS Office of Chief Counsel Memorandum
POSTS-134388-12
10.January 31, 2013 – Allowing Net Operating Loss Carrybacks or Other
Deductions to Reduce a Civil Tax Liability for a Tax Period for
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which Restitution was Ordered and Assessed, IRS Office of Chief
Counsel Memorandum POSTS-139846-12
11.April 30, 2013 (released May 17, 2013) – Use of Closing Agreement
to Resolve Civil Tax Liabilities for Periods Covered by Order of
Restitution, CCA 2013043011575554
12.June 19, 2013 (released October 11, 2013) – Application of Restitution
Payments, IRS Office of Chief Counsel Memorandum 201341034,
POSTN-114985-13
13.June 19, 2013 (released November 22, 2013) – Application of
Restitution Payments, IRS Office of Chief Counsel Memorandum
201347021, POSTF-109581-13
14.July 10, 2013 – Collection Procedures for Assessed Restitution,
Memorandum SBSE-05-0713-0044
15.July 19, 2013 – Filing Notices of Federal Tax Lien on RestitutionBased Assessments, Memorandum SBSE 05-0713-0059
16.July 31, 2013 – Deficiency and Litigation Issues Concerning Tax
Periods for Which Criminal Restitution has been Ordered, IRS
Office of Chief Counsel Notice CC-2013-012
17.August 21, 2013 – Collection Procedures for State Court Ordered
Restitution, SBSE 05-0813-0060
18.January 31, 2014 - IRS authority to assess under IRC 6201(a)(4),
CCA 2013121915590454
19.February 5, 2014 – Interim Guidance on Criminal Restitution
Procedures, SBSE 04-0214-0013
20.March 4, 2014 – Interim Guidance on Establishing Installment
Agreements on Restitution-Based Assessments and Related Civil
Assessments, SBSE 05-0314-0014
21.March 10, 2014 – Acknowledging IRS as a Victim in order to seek
Restitution, SBSE 05-0314-0019
22.March 6, 2015 - New Collection Due Process rights where a tax
period is the subject of both a restitution-based assessment and an
assessment arising out of a civil examination, IRS CCA 201510043,
2015 WL 971616
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23.June 26, 2015, Application of Payment Case - TAS Inquire and F843
filed, IRS CCA 201526008, 2015 WL 3919032
24.March 30, 2016 – Validity of the Ex Post Facto Clause Barring
Restitution-Based Assessments Made Under I.R.C. § 6201(a)(4),
Chief Counsel Advisory, IRS CCA 201637001, 2016 WL 4709613
25.March 21, 2017 - Request That Underpayment Interest Under Section
6601 Assessed On Restitution Paid Pursuant To Court Order Under
18 U.S.C. § 3663A Be Abated, Chief Counsel Advisory, IRS CCA
201725026, 2017 WL 2698291
26.June 9, 2017, Availability of section 6404(a) or (e) abatement for the
interest accruing on section 6201(a)(4) restitution-based
assessments, IRS CCA 201723022, 2017 WL 2493535
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Recent Caselaw Addressing Restitution
• Klein v. Commissioner, 149 T.C. No. 15 (October 3, 2017) (I.R.C. sec.
6201(a)(4) does not authorize R to add underpayment interest or failure-topay additions to tax to a title 18 restitution award, and R may not assess or
collect from Ps underpayment interest or additions to tax without first
determining their civil tax liabilities)
• Muncy v. Commissioner, T.C. Memo. 2017-83 (May 17, 2017) (plea
agreement and judgment in taxpayer's criminal tax evasion case did not
collaterally estop IRS from determining income-tax deficiencies for years at
issue in criminal case; taxpayer's criminal plea agreement and judgment
ordering restitution did not discharge, and did not reduce, his income-tax
deficiencies)
• Rozin v. Commissioner, T.C. Memo. 2017-52 (March 29, 2017) (Tax
deficiency must first exist before criminal restitution remittances for taxes
owed can be applied to reduce that deficiency)
• United States v. Rubenstein, 228 F.Supp.3d 223 (E.D.N.Y. 2017) (January 9,
2017) (Internal Revenue Service's assessment and collection efforts did not
violate Ex Post Facto Clause)
• Schwartz v. Commissioner, T.C. Memo. 2016-144 (August 1, 2016)
(taxpayer's voluntary plea agreement and criminal judgment ordering
restitution for filing false tax return did not limit IRS's assessment and
collection of taxpayer's civil tax liability for year at issue in criminal
proceeding)
• United States v. Rabkin, 315 F.R.D. 159 (E.D.N.Y 2016) (June 29, 2016)
(criminal judgment in tax evasion case did not affect IRS's power to assess
civil interest and penalties)
• United States v. Del’Andrae, 2016 WL 183528 (D.Utah 2016) (January 14,
2016) (Defendant and related company were not jointly and severally liable
for the restitution payments and related interest associated with the sentence
against Defendant and, therefore, it was improper for the IRS to use related
company’s overpayments to pay for Defendant's restitution liabilities) and
United States v. Del’Andrae, 2016 WL 2344217 (D.Utah 2016) (May 3,
2016) (affirming prior ruling regarding application of payment)
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• In re Jara, 2015 WL 542408 (Bankr. S.D. Tex.) (February 5, 2015) (A
restitution assessment pursuant to section 6201(a)(4) is limited to the amount
of restitution reflected in the court's order. No additional amounts of tax or
penalty not identified in the restitution order can be assessed unless there is
separate basis under another subsection of section 6201 to do so. However,
as with any tax assessment, if the criminal restitution assessment amount is
not paid when due, interest will accrue from the due date until paid. 26
U.S.C. § 6601(a))
• United States v. Crim, 553 Fed.Appx. 170 (3d Cir. 2014) (January 16, 2014)
and United States v. Crim, 665 Fed.Appx. 144 (3d Cir. 2016) (October 21,
2016) (rule providing that court could issue any order reasonably necessary
to ensure compliance with a restitution order after disposition of an appeal
did not provide defendant procedural mechanism to challenge restitution
order)
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Sentencing
IRM Provisions
9.6.4.17 (05-04-2012)
Presentence Investigation
1. In general, the probation officer must conduct a presentence investigation, unless
a statutory exception applies or the court finds it can meaningfully exercise its
sentencing authority based on the information in the record. The presentence
report must apply the Advisory Sentencing Guidelines in determining the
applicable sentencing range and must identify any basis for departing from that
range. The report must also describe the defendant’s history and characteristics,
including any prior criminal record, the defendant’s financial condition, and any
relevant circumstances affecting the defendant’s behavior (See Fed. R. Crim. P.
R32(c) and (d)).
2. In conducting the presentence investigation, the probation officer will usually
consult with the investigation special agent about the defendant's cooperation (or
lack thereof) during the investigation, the defendant's mental and physical history,
whether the defendant has made any payments on the tax deficiencies involved in
the criminal investigation, the defendant’s other outstanding tax liabilities, if any,
and any other information that may be helpful in imposing sentence or granting
probation.
3. The probation officer must give the presentence report to both parties at least 35
days before sentencing, unless the defendant waives this minimum period. Within
14 days after receiving the presentence report, the parties must state in writing any
objections (See Fed. R. Crim. P. R32(e) and (f)).
9.6.4.18 (05-04-2012)
Special Agent’s Duty to Communicate Information Relevant to Sentencing
1. Whenever a conviction is obtained, the special agent should determine the identity
of the probation officer assigned to prepare the presentence report and provide
that individual with any relevant information. In addition, the special agent should
do the following:
A. Provide an account of the harm caused to the government and/or other
victims to assist with the Order of Restitution.
B. Make him/her aware of any additional sentencing factors that may have
arisen since the prosecution recommendation report was written.
C. Keep the AUSA apprised of CI's position on the sentencing computation,
and ensure that he/she is aware of the importance that CI places on the
sentence that will ultimately be imposed.
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2. See 9.6.2, Plea Agreements and Sentencing Process for additional information.
9.6.4.18.1 (05-04-2012)
Relevant Conduct
1. Information furnished by the special agent to the probation officer should include
any evidence of relevant conduct that might be useful in making the sentencing
recommendation. The inclusion of relevant conduct is especially important in tax
investigations because such conduct may increase the total tax loss attributed to
the defendant, which in turn may increase the severity of the sentence.
2. Consideration of uncharged, relevant conduct is required under the Federal
Sentencing Guidelines, which are themselves advisory but must be the court’s
starting point when calculating the appropriate sentencing range. The Supreme
Court has held that, in order to be considered at sentencing, relevant conduct must
be proven by a preponderance of the evidence (a lower standard than beyond a
reasonable doubt).
3. In the context of tax-related offenses for which the offense level is determined
largely on the basis of the total amount of loss, the Sentencing Guidelines define
relevant conduct as all acts or omissions committed, aided or caused by the
defendant that were part of the same course of conduct or common scheme or
plan as the offense of conviction (See USSG §1B1.3(a)(2)).
9.6.4.19 (05-04-2012)
Sentencing
1. Before imposing the sentence, the court must provide each party with an
opportunity to speak. At this time, the defendant may present any information that
might mitigate the sentence.
2. At sentencing, the court will reference the Federal Sentencing Guidelines.
Although the Guidelines themselves are no longer mandatory, the Supreme Court
has held that a sentencing court must begin by correctly calculating the applicable
Guidelines offense level, which includes relevant conduct, and then, if necessary,
depart upward or downward from that level to determine the sentencing range.
3. After the court imposes sentence, the defendant may not withdraw a plea of guilty
or nolo contendere (i.e., a plea by which the defendant neither admits nor denies
the charges), and the plea may be set aside only on direct appeal or collateral
attack (See Fed. R. Crim. P. R11(e)).
4. The special agent should enter sentencing information into CIMIS within five
days of sentencing, including the term of imprisonment, the term of
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probation/supervised release, the amount of court fines and any restitution ordered
to be made to the IRS.
5. Within 7 days after sentencing, the court may correct a sentence that resulted from
arithmetical, technical, or other clear error (See Fed. R. Crim. P. R35(a)).
9.6.4.20 (05-04-2012)
Restitution
1. Title 18 USC §3663 grants sentencing courts the authority to order the payment of
restitution for certain crimes, including offenses under Title 18. In addition, 18
USC §3663A makes restitution mandatory for a number of offenses. However,
these statutory provisions do not authorize orders of restitution with respect to
Title 26 tax crimes or Title 31 currency-reporting offenses, unless the parties have
agreed to restitution in a plea agreement (See 18 USC §3663(a)(3)). Therefore,
sentencing courts generally may only order restitution of the amount of the tax
loss in investigations where the convictions include a covered offense such as
conspiracy, money laundering, false claims or mail fraud.
Note:
One circuit has held that a money-laundering offense comes within the ambit of
18 USC §3663A as a crime against property.
2. Restitution may be ordered as a condition of probation or supervised release in
tax, currency-reporting, and money-laundering offenses.
3. The amount of restitution is generally limited to the loss caused by the specific
conduct that is the basis of the offense of conviction and does not include relevant
conduct, unless the defendant agrees otherwise in a plea agreement. Restitution
generally does not include penalties, and it must be for a sum certain.
4. If the law requires restitution, the presentence report must include sufficient
information for the court to order restitution (See Fed. R. Crim. P. 32(c)(1)).
5. To enable the court to order restitution, the special agent should calculate the
amount of tax due and owing for each year of conviction and provide that
information to the prosecutor and probation officer. In the absence of a plea
agreement that includes relevant conduct, the special agent’s post-trial tax
calculation should take into consideration only the information admitted into
evidence during the trial and related to the year(s) of the offense(s) for which the
defendant was convicted. The special agent should ensure the interest calculation
for tax due and owing is calculated up to the projected sentence date.
6. The restitution order must be included in the Judgment and Commitment Order
(J&C) signed by the judge.
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7. The IRS has designated a centralized location to receive and process all restitution
payments. The address is Internal Revenue Service - RACS, Attn: Mail Stop 6261
- Restitution, 333 W. Pershing Avenue, Kansas City, MO 64108. The probation
officer must make sure this address is included in the J&C order.
9.6.4.21 (05-04-2012)
Probation or Supervised Release
1. When sentencing a defendant, the court may suspend the sentence or reduce the
incarceration time and place the defendant on probation. Alternatively, the court
may impose a sentence that includes both a term of Imprisonment, as well as a
term of supervised release after imprisonment.
2. If probation or supervised release are imposed, the court will provide certain
conditions that the defendant must abide by or face revocation of probation or
supervised release and resentencing (See 18 USC §3563; §3583(d)). Such
conditions may include cooperation with the IRS, the filing of tax returns, a
prohibition against preparing the tax returns of others, etc. The payment of
restitution to the IRS may also be ordered as a condition of probation or
supervised release. Home confinement may be a condition of supervised release.
3. Criminal Investigation is responsible for monitoring compliance with the J&C
until the defendant is released from court supervision. For further information
concerning CI’s responsibilities when conditions of probation are imposed, see
IRM 9.5.14, Closing Procedures.
4. The terms of the J&C will create a CIMIS conditional probation expiration date.
9.6.4.22 (05-04-2012)
Judgment
1. The court will enter a J&C to memorialize the sentence. A judgment of conviction
must set forth the plea, the jury verdict or the court’s findings, the adjudication
and the sentence. It must be signed by the judge and entered by the clerk.
2. Upon the defendant’s motion or its own, the court must withhold judgment if the
indictment or information did not charge the offense for which the defendant was
convicted or if the court did not have jurisdiction over the offense charged. The
defendant must move to arrest judgment within 7 days after the court accepts a
verdict or finding of guilty, or after a plea of guilty or nolo contendere.
3. Once entered, the J&C should be obtained by the agent and compared to the
CIMIS entries. The CIMIS entries should be corrected as necessary, and any
errors in the order should be brought to the attention of the prosecutor.
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*****
9.6.4.24 (05-04-2012)
Right Of Appeal
1. Under Federal Rule of Appellate Procedure 4(b), a criminal defendant's notice of
appeal must be filed in the district court within 10 days after the later of:
A. the entry of either the judgment or the order being appealed; or
B. the filing of the government's notice of appeal
2. When the government is entitled to appeal, its notice of appeal must be filed in the
district court within 30 days after the later of:
A. the entry of the judgment or order being appealed; or
B. the filing of a notice of appeal by any defendant
3. Generally, appeals from the decisions of the Federal district courts are heard in
the Court of Appeals for the appropriate circuit.
9.6.4.25 (05-04-2012)
Reduction of Sentence for Substantial Assistance
1. Upon the government’s motion made within one year of sentencing, the court
may reduce a sentence if the defendant, after sentencing, provided substantial
assistance in investigating or prosecuting another person.
2. In certain situations, the government may move for a reduced sentence more than
one year after sentencing (See Fed. R. Crim. P. R 35(b)(2)).
9.6.4.26 (05-04-2012)
Post-Trial Cost Of Prosecution Memorandum
1. Depending on the offense for which a defendant is convicted, the defendant’s
payment of prosecution costs may be mandatory or left to the court’s discretion.
In either investigation, when a guilty verdict is rendered, the cost of the
prosecution must be calculated. The government attorney will usually discuss
these costs with the special agent before preparing a cost of prosecution
memorandum to submit to the court.
2. A number of criminal tax statutes require convicted defendants to pay the cost of
prosecution as part of their punishment (See, e.g., 26 USC §7201, §7202, §7203,
§7206, §7210, §7213, §7215, §7216, §7232). In addition, 28 USC §1918(b)
provides that whenever any conviction for any crime other than a capital offense
is obtained in a district court, the court may order the defendant to pay the costs of
the prosecution.
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9.6.4.26.1 (05-04-2012)
Recoverable Costs of Prosecution
1. Generally, courts have held that recoverable costs are limited to expenses incurred
in connection with the actual prosecution. Investigative costs may also be
assessed so long as they directly relate to the charges on which the defendant was
convicted and were necessary to the prosecution of those charges. The court has
the discretion to determine which costs will be granted.
2. Title 28 USC §1920 lists the recoverable costs of prosecution as follows:
A. fees of the clerk and marshal
B. fees of the court reporter for all or any part of the stenographic transcript
necessarily obtained for use in the investigation
C. fees and disbursements for printing and witnesses
D. fees for exemplification and copies of papers necessarily obtained for use
in the investigation
E. docket fees under 28 USC §1923
F. compensation of court appointed experts, compensation of interpreters,
and salaries, fees, expenses, and costs of special interpretation services
under 28 USC §1828
3. In addition, the following should be included in the cost of prosecution
memorandum:
A. Travel costs of the special agents, revenue agents, and witnesses directly
related to the prosecution to the extent that they relate directly to the
counts that resulted in the conviction. Costs for travel and subsistence of
witnesses may be included if the testimony is relevant and material to an
issue in the investigation and reasonably necessary to its disposition. If the
witnesses do not testify, it is presumed that their testimony was
immaterial, and there is a rebuttable presumption that the related costs are
not recoverable. Allowable costs for witnesses are listed in 28 USC §1821
(for witnesses who are government employees, see 5 USC §5537, §5701§5706 and 5 USC §5751). These costs may be determined from and
documented with travel vouchers, transportation requests, and, in the
investigation of some witnesses, the US Marshal's records. These costs
may include the following:
• airfare
• taxicab fees
• mileage reimbursements for use of privately-owned vehicle
• toll charges
• parking fees
• subsistence allowance
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B. The cost of copying documents should be included in the costs of
prosecution only if the copies were necessary to the prosecution and not
purely investigative in nature. These would include copies used at trial,
but only if the trial resulted in a conviction on the related counts. The
calculation or estimation of these costs must be as accurate and reasonable
as possible because copying costs can be extremely high when copies are
made for defense attorneys during discovery proceedings or when Jencks
Act material is copied at trial.
C. The statutory provision that permits the recovery of fees charged by the
court reporter for stenographic transcripts has generally been construed to
permit recovery of costs for the transcription of testimony, e.g., Q & A's,
depositions and grand jury transcripts. Allowable costs are limited to the
cost of the original and do not include the expense of duplicate copies
obtained for the convenience of counsel. The underlying depositions will
be considered necessary for use in the investigation if taken within the
proper bounds of discovery even if the witnesses are not called to testify at
trial. Such costs are not recoverable; however, if the depositions were
noted only for the purposes of investigation and preparation. The
government attorneys’ travel expenses for the taking of depositions are not
recoverable. Some courts do not allow recovery of the costs of copies of
depositions because the original is on file and available to the parties.
D. Other miscellaneous costs which might be considered, but only if directly
related to the conviction of the defendant, include:
• preparation of evidence costs (charts, diagrams, slides and
courtroom aids)
• film costs
• equipment rental
• mailing costs and shipping
• fees of the court clerk
• fees of the marshal
• fees of the court reporter
9.6.4.26.2 (05-04-2012)
Judicial Procedures for Recovering Costs of Prosecution
1. Prior to sentencing, the AUSA should raise the issue of prosecution costs before
the court.
2. At the time of sentencing, the judge will normally request that the AUSA compile
a bill of costs.
3. In some judicial districts, the standard bill of costs form normally used by the
court clerk in civil investigations is used for this determination. However, the
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attorney for the government should be encouraged to submit his/her own
memorandum of itemized costs of prosecution and label it as such.
4. The costs should be computed, itemized, and submitted to the court for evaluation
in the form of a written statement, signed and sworn to by the AUSA.
5. The costs of prosecution need not be documented for the court at this time;
however, the computation and documentation should be available in the event that
the defense objects or the court has questions.
6. It is imperative that the costs be computed accurately because the government
attorney must provide them directly to the court. For that reason, the costs should
be determined and documented in the same manner as specific items of
investigation would be documented. Estimates and conjectures should not be used
to determine the costs of prosecution.
9.6.4.26.3 (05-04-2012)
Documenting Costs of Prosecution
1. The expenses incurred during a criminal investigation should be documented and
computed as they are incurred, rather than waiting until the investigation is
decided. During the investigation, it is strongly recommended that agents
maintain a separate "drop file " entitled "Costs of Prosecution" , in which they file
copies of travel vouchers, receipts for purchase of equipment, memoranda relating
to the purchase of evidence, etc. for future reference. Agents should also keep a
running computation of their expenses as they are incurred.
2. This procedure is recommended because the costs of prosecution must be
computed within ten days of conviction. It is extremely difficult to compute the
costs and compile the documentation in such a short time frame.
3. It is also recommended that, before trial, the special agent go to the US Marshal's
office and the clerk’s office to advise them that documentation of costs relating to
the investigation may be requested. The agent should ask that all billings and
invoices include the name of the taxpayer being tried. This will save both the
special agent and the government attorney time after trial.
4. The expenses included when determining the costs of prosecution must be
reasonable. If an expense is not expressly permitted within the language of Title
28 USC §1920, the defendant cannot be ordered to pay it.
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9.6.4.27 (05-04-2012)
Role of CI in Civil Trials
1. Evidence from a criminal investigation may be used to prove fraud in a related
civil tax investigation, even if the criminal investigation did not result in a
conviction. Therefore, after the criminal proceeding has concluded, the special
agent often assists the government attorney in preparing for the civil trial and in
presenting the civil investigation. In addition, because the special agent was
responsible for developing the evidence to sustain the ad valorem additions to the
tax (except those concerning tax estimations) in the criminal investigation, the
agent will often serve as a principal witness for the government in the civil trial.
2. Civil tax investigations are often tried in the US Tax Court, where the rules of
evidence are similar to those that apply in civil non-jury trials in district court. In
general, the IRS's determination of a deficiency is presumed to be correct (see
Rule 32, T.C.R.P.). However, if a fraud penalty is asserted, the IRS has the burden
of proving fraud with intent to evade tax. (26 USC §7454(a)). The evidence in
that respect must be "clear and convincing" , i.e., not "beyond a reasonable doubt"
as in a criminal investigation, but more than a mere preponderance. If the IRS
does not prevail on the fraud issue, the taxpayer still has the burden of
overcoming the prima facie correctness of the determination of a deficiency so
long as the assessment was made within the applicable period of limitations.
3. Record of the disposition of a criminal investigation against a taxpayer is
admissible in the Tax Court, and a conviction for tax evasion or attempted tax
evasion is conclusive proof that the taxpayer committed civil fraud. Further, a
guilty plea in a criminal investigation will be received by the Tax Court as an
admission, to be given weight according to the circumstances. For example, if the
taxpayer pleaded guilty to tax evasion, the plea would be sufficient to establish
fraud. However, if the taxpayer pleaded guilty to failure to file a return, the plea
would not necessarily prove the taxpayer had the intent to evade tax.
4. Even if the defendant was acquitted in the criminal investigation, the evidence
used in that investigation may be sufficient to prove civil fraud. Unlike criminal
punishment, a civil fraud penalty may apply even if the taxpayer filed amended
returns, paid additional taxes after the filing of fraudulent returns, or died before
the final adjudication of the civil investigation. This is because the civil fraud
penalty applies to offenses against property rights, not personal rights.
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U.S Department of Justice - Policies
New DOJ Charging and Sentencing Recommendation Guidance
On May 10, 2017, Attorney General Sessions issued a Memorandum titled
Department Charging and Sentencing Policy. Prosecutors were instructed to
"charge and pursue the most serious, readily provable offense" and "disclose
to the sentencing court all facts that impact the sentencing guidelines or
mandatory minimum sentences."
MEMORANDUM FOR ALL FEDERAL PROSECUTORS
FROM: THE ATTORNEY GENERAL~
SUBJECT: Department Charging and Sentencing Policy
This memorandum establishes charging and sentencing policy for the
Department of Justice. Our responsibility is to fulfill our role in a way that
accords with the law, advances public safety, and promotes respect for our
legal system. It is of the utmost importance to enforce the law fairly and
consistently. Charging and sentencing recommendations are crucial
responsibilities for any federal prosecutor. The directives I am setting forth
below are simple but important. They place great confidence in our
prosecutors and supervisors to apply them in a thoughtful and disciplined
manner, with the goal of achieving just and consistent results in federal
cases.
First, it is a core principle that prosecutors should charge and pursue the
most serious, readily provable offense. This policy affirms our responsibility
to enforce the law, is moral and just, and produces consistency. This policy
fully utilizes the tools Congress has given us. By definition, the most serious
offenses are those that carry the most substantial guidelines sentence,
including mandatory minimum sentences.
There will be circumstances in which good judgment would lead a
prosecutor to conclude that a strict application of the above charging policy
is not warranted. In that case, prosecutors should carefully consider whether
an exception may be justified. Consistent with longstanding Department of
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Justice policy, any decision to vary from the policy must be approved by a
United States Attorney or Assistant Attorney General, or a supervisor
designated by the United States Attorney or Assistant Attorney General, and
the reasons must be documented in the file.
Second, prosecutors must disclose to the sentencing court all facts that
impact the sentencing guidelines or mandatory minimum sentences, and
should in all cases seek a reasonable sentence under the factors in 18 U.S.C.
§ 3553. In most cases, recommending a sentence within the advisory
guideline range will be appropriate. Recommendations for sentencing
departures or variances require supervisory approval, and the reasoning must
be documented in the file.
Any inconsistent previous policy of the Department of Justice relating to
these matters is rescinded, effective today [FN 1: Previous policies include:
Department Policy on Charging Mandatory Minimum Sentences and
Recidivist Enhancements in Certain Drug Cases (August 12, 2013); and
Guidance Regarding § 851 Enhancements in Plea Negotiations (September
24, 2014).]
Each United States Attorney and Assistant Attorney General is responsible
for ensuring that this policy is followed, and that any deviations from the
core principle are justified by unusual facts.
I have directed the Deputy Attorney General to oversee implementation of
this policy and to issue any clarification and guidance he deems appropriate
for its just and consistent application.
Working with integrity and professionalism, attorneys who implement this
policy will meet the high standards required of the Department of Justice for
charging and sentencing.
*****
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Claire Taylor, Colvin & Hallett, Civil and Criminal Tax Penalties Updates –
Important Developments: Criminal, ABA Tax Section Joint Fall Meeting,
Austin, TX (September 2017)
The Memorandum does not contain any tax-specific guidance but
could potentially impact the charging of tax crimes. For instance, under
some circumstances money laundering or mail/wire fraud charges may have
higher sentences and longer statutory maximums under the Guidelines as
contrasted with tax crimes under title 26. (For example, under U.S.S.G. §
2S1.1, the guideline offense level for a money laundering crime involving
tax proceeds would be the offense level of the underlying tax crime, plus 1
or 2 points – depending on whether the crime is charged under 18 U.S.C. §
1957 or § 1956. U.S.S.G. § 2S1.1(b)(2).) Under the new Memorandum,
prosecutors could be required to charge these other non-tax charges.
Prior to the Memorandum, under Tax Division Directive No. 128,
which came into effect in 2004, wire/mail fraud and money laundering
charges – which can ratchet up the exposure of defendants - were approved
in tax-related cases “involving schemes to defraud the government or other
persons if there was a large fraud loss or a substantial pattern of conduct and
there is a significant benefit to bringing the charges instead of or in addition
to Title 26 violations.” Directive 128 goes on to state the following:
Fraud charges should be considered if there is a significant benefit at
the charging stage (e.g., supporting forfeiture of the proceeds of a fraud
scheme; allowing the government to describe the entire scheme in the
indictment); at trial (e.g., ensuring that the court will admit all relevant
evidence of the scheme; permitting flexibility in choosing witnesses); or at
sentencing (e.g., ensuring that the court can order full restitution). See id. §
9-27.320(B)(3) ("If the evidence is available, it is proper to consider the
tactical advantages of bringing certain charges.").
Directive 128 gave prosecutors more flexibility to charge these nontax crimes than the prior rule (Tax Division Directive 99), but the new
Memorandum now seems to always authorize and perhaps even require
prosecutors to charge these other non-tax charges if they are readily
provable. It is possible more non-tax charges will be seen in forthcoming
indictments.
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To the extent that prosecutors in tax cases charge these non-tax
offenses that carry greater potential sentences, it becomes even more
important for defense counsel to negotiate with prosecutors to avoid factors
that would lead to harsher sentencing from the outset of a case (e.g. tax loss,
relevant conduct). It can also be anticipated that, if prosecutors are charging
crimes that carry the weightiest sentences under the Guidelines, more guilty
pleas and potentially longer sentences can be anticipated.
USAM 6-4.340 – Sentencing
[updated September 2007]
Rule 32(i)(4)(A)(iii) of the Federal Rules of Criminal Procedure permits the
Government to make a statement to the court at the time of sentencing. The United States
Attorney should make a full statement of the facts, including the amount of tax that the
defendant evaded for all relevant conduct, including how the defendant perpetrated and
concealed the fraud, the defendant's past criminal record, and all other information that
the court may consider important in imposing an appropriate sentence.
Because a jail sentence provides the maximum deterrent value, the Tax Division
prefers that the United States Attorney's sentencing recommendation request that the
court impose a jail sentence in addition to a fine and the costs of prosecution. A court's
order of probation and a defendant's payment of any civil tax liability in addition to a fine
and costs, do not constitute a satisfactory disposition of a criminal tax case.
Notwithstanding the foregoing, the United States Attorney may agree to a
sentence of probation (preferably with alternative conditions of confinement) when: 1)
the defendant pleads guilty; 2) the sentencing guidelines range is 0-6 months (and within
Criminal History Category I); and 3) the United States Attorney personally signs and
approves a written memorandum that identifies those unusual and exceptional
circumstances that support the appropriateness of agreeing to probation. Examples of
exceptional circumstances include the need to secure cooperation against a more culpable
party or a serious, post-indictment degradation in the evidence available for trial (such as
the death of a witness or the loss or suppression of evidence). The United States Attorney
must keep this memorandum in the case file and must forward a copy to the Tax Division
when closing the case.

USAM 6-4.350 – Costs of P rosecution
[updated September 2007]
Congress has provided that, after a jury or court convicts a defendant of any of the
principal substantive criminal tax offenses (e.g, 26 U.S.C. §§ 7201, 7203, 7206(1) and
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(2)), the court must order the defendant to pay the Government's costs of prosecution.
Thus, the United States Attorney should seek recovery of the costs of prosecution in
criminal tax cases.

USAM 6-4.360 – Com prom ise of Crim inal Liability/ Civil
Settlem ent [updated September 2007]
While statutory authority under 26 U.S.C. Sec. 7122(a) does exist for the Attorney
General, after referral of a case to the Department, to enter into agreements to
compromise criminal tax cases without prosecution, as a matter of longstanding policy,
such authority is very rarely exercised. If it is concluded that there is a reasonable
probability of conviction and that prosecution would advance the administration of the
internal revenue laws, any decision to forgo prosecution on the ground that the taxpayer
is willing to pay a fixed sum to the United States, would be susceptible to the attack that a
taxpayer who is able to pay whatever amount of money the government demanded had
been given preferential treatment.
Consequently, proposed criminal tax cases are reviewed without any
consideration being given to the matter of civil liability or the collection of taxes,
penalties, and interest. In short, proposed criminal tax cases are examined with the view
to determining whether a violation has occurred, to the exclusion of any consideration of
civil liability.
Absent extraordinary circumstances, such as permanent loss of tax revenues
unless immediate protective action is taken, settlement of the civil liability is postponed
until after sentence has been imposed in the criminal case, except when the court chooses
to defer sentencing pending the outcome of such settlement. In this event, the IRS should
be notified so that it can begin civil negotiations with the defendant.
However, the Tax Division strongly encourages, but does not require, that a plea
agreement include certain civil admissions by the defendant, including: (1) admission of
either receipt of enumerated amounts of unreported income or claimed enumerated
amounts of illegal deductions or improper credits for years set forth in the plea
agreement; (2) a stipulation that defendant is liable for the fraud penalty imposed by the
Internal Revenue Code (26 U.S.C. Sec. 6663) on the understatements of liability for the
years involved; and (3) an agreement by the defendant to file, prior to sentencing,
complete and correct initial or amended personal returns for the years subject to the
above admissions and, if requested, to provide the IRS with information regarding the
years covered by the returns and to pay, at sentencing, all additional taxes, penalties and
interest which are due and owing; and (4) an agreement by the defendant not to file any
claims for refund of taxes, penalties, or interest for amounts attributable to the returns
filed incident to the plea.
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