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Thank you to our sponsors!
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•
•
•
•
•

Remember the 2018 NE IRS Representation Conference!
This year Thursday November 29th and Friday November 30th
Use the form in the handouts to get an extra discount
November 29th at Quinnipiac Law School
November 30th at Mohegan Sun

3

CPE/CLE
• In the room – you will receive your certificate as you leave here
• Webcast – give us a few days to review all the email responses and
Quinnipiac will email you your certificate
• Please email when prompted to confirm you are participating for
NASBA and OPR priuposes!
• Send your emails to TaxSpeakerSeries@Quinnipiac.edu
• If you have technical issues please call 203-582-HELP
• Try and take your breaks when we take ours
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Today’s Agenda
Time

Agenda Item

8:30 – 8:35

Welcome Remarks – Quinnipiac University Law School

8:35 – 8:45

Housekeeping Items

8:45 – 10:00

What’s New in Criminal Tax

10:00 – 10:15

Coffee Break

10:15 – 11:10

Income Reconstruction: Methods, Approaches, and Defenses

11:10 – 12:00

Dealing with the Undocumented Worker

12:00 – 12:45

Lunch

12:45 – 1:45

Taxpayer vs. Preparer: Who to Pursue

1:45 – 2:45

Bringing Your Client in from the Cold

2:45 – 3:00

Coffee Break

3:00 – 5:00

The Criminal Prosecution: Strategies, Plea and Sentencing
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DISCLAIMER
This presentation and the views
expressed by government participants
reflect their unofficial, individual views
and do not necessarily represent
Department of Justice or IRS policy.

6

3

5/16/18

What’s New in Criminal Tax?
What IRS-CI Special Agents will be focusing on in the coming year,
including Crypto-Currency, Marijuana businesses and other
enforcement issues.

Moderator: Eric L. Green, Green & Sklarz LLC, New Haven, CT
Panelists:
Caroline D. Ciraolo, Kostelanetz & Fink LLP, Washington, DC
Frank Agostino, Agostino & Associates, Hackensack, NJ
Jim Robnett, Special Agent in Charge, New York Field Office, IRS Criminal
Investigation, New York, NY
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The presentation and the views expressed therein reflect the unofficial, individual views of
the government participants, and do not necessarily represent official DOJ or IRS policy.

IRS-CI Special Agents are LEOs
25 Weeks of LEO Training:
1)

Federal criminal law, which includes:
• Criminal tax fraud
• Money laundering
• Various financial fraud schemes
2) Rules of evidence
3) Courtroom procedures
4) Trial preparation and testifying
5) Enforcement Operations
6) Undercover Operations and
Surveillance
7) Interviewing
8) Forensic sciences
9) Firearms training
10) Conducting Financial Investigations
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IRS-CI Special Agents, 2.9% of IRS Workforce
Field Compliance Resources at IRS as FYE2017
Field Auditors
13.0%
Field Collectors
4.5%

Criminal Investigators
2.9%

Other IRS Employees
79.6%
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Field Operations by Area
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NEW YORK FIELD OFFICE
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Investigative
Investigative Tools
Tools
Ø Currency

Ø Search/Seizure warrants

Transaction/Suspicious

Ø Undercover

Activity Reports

Ø Consensual monitoring

Ø Garbage

Ø Forensic laboratory

Ø Tax Returns/IRS Records

Ø Surveillance

Ø Interviews

Ø Pen registers/trap & trace

Ø Summons and Subpoenas

Ø Public Domain Information

Ø Informants

Ø Data Pools
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The presentation and the views expressed therein reflect the unofficial, individual views of
the government participants, and do not necessarily represent official DOJ or IRS policy.
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The National Forensic Laboratory
The Laboratory is comprised of Seven units:
1. Electronics,
2. Latent Prints,
3. Questioned Documents,
4. Ink Chemistry,
5. Polygraph,
6. Imaging, and
7. Evidence Control.
The laboratory forensically examines evidence and will assist in
the presentation of its findings in any judicial proceeding by
providing expert testimony
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The presentation and the views expressed therein reflect the unofficial, individual views of
the government participants, and do not necessarily represent official DOJ or IRS policy.

How Do Criminal Investigations
Begin at the IRS?
•
•
•
•
•
•

Agency Referrals – Law enforcement agencies, federal or
state agencies, or other divisions of the Internal Revenue
Service.
Financial Reporting Forms – The filing or the failure to file
financial forms such as CTRs, SARs, and Forms 8300.
Independent Criminal Investigations – Agents review of
Media and Public Records.
Informants – Often disgruntled employees, ex-wives, exbusiness partners, etc.
Whistleblowers – Similar to Informants, often with
significant evidence and maybe rewarded for information
provided.
Request to Join a GJ Investigation at the U.S. Attorney’s
Office.
14
The presentation and the views expressed therein reflect the unofficial, individual views of
the government participants, and do not necessarily represent official DOJ or IRS policy.
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Overview of Crimes IRS-CI Investigates
The Internal Revenue Code
Title 26 USC § 7201 – Evasion
Title 26 USC § 7202 – Failure to Collect or Pay Over
Title 26 USC § 7203 – Failure to File
Title 26 USC § 7206 – Filing a False Return, etc.
Title 26 USC § 7212 – Corrupt or Forcible Interference

The Bank Secrecy Act
Title 31 USC § 5324(a)(1) – Fail to file report
Title 31 USC § 5324(a)(2) – File a false report
Title 31 USC § 5324(a)(3) – Structuring

The Money Laundering Control Act
Title 18 USC § 1956(a)(1)(A)(i) – Promotion
Title 18 USC § 1956(a)(1)(B)(i)– Concealment

15

Title 18 USC § 1957 – Spending > $10,000
The presentation and the views expressed therein reflect the unofficial, individual views of
the government participants, and do not necessarily represent official DOJ or IRS policy.

Willfulness (all crimes of the IRC)
Must prove the state of mind – more than just
an INTENT-ional act
1.Voluntary
2.Intentional
3.Violation Of a Known Legal Duty
4.Conscious and knowing decision to do (or fail to do)
something
5.Deliberate Acts
6.Specific INTENT To Violate the Law
16
The presentation and the views expressed therein reflect the unofficial, individual views of
the government participants, and do not necessarily represent official DOJ or IRS policy.
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Willfulness is NOT
Ø An honest mistake
Ø An accident
Ø A good faith act
Ø Reliance on a CPA, attorney, etc.
17
The presentation and the views expressed therein reflect the unofficial, individual views of
the government participants, and do not necessarily represent official DOJ or IRS policy.

Investigative Priorities
Tax Evasion & Other Financial Crimes
IRS-CI’s primary resource commitment is to T26, Tax Crimes, arising from
both legal and illegal sources of income. Specifically in the areas of:
o International Tax Fraud,
o Employment Tax Fraud,
o Abusive Tax Schemes,
o Conventional /General Tax Fraud
o Cyber/Virtual Currency Financial Crime
o Public Corruption Crimes
o Stolen Identity Refund Fraud (SIRF)
o Counterterrorism & Terrorist Financing
o Transnational Organized Crimes
18
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International Enforcement

19

Tax Evasion and Abusive Tax
Schemes

20
The presentation and the views expressed therein reflect the unofficial, individual views of
the government participants, and do not necessarily represent official DOJ or IRS policy.
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Tax Implications of Bitcoins
IRS Notice 2014-21
• Virtual Currency - treated as property and not as currency for
federal tax purposes
• Receipt of virtual currency as payment for goods or services is
includible in income at its fair market value at the date of
receipt
• Virtual currency received by an independent contractor or an
employee constitutes income
• Constitutes self-employment income or wages
• A taxpayer who “mines” virtual currency realizes gross
income upon receipt
• If “mining” constitutes a trade or business, and the taxpayer
is not an employee, the taxpayer is subject to selfemployment tax on the income
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The presentation and the views expressed therein reflect the unofficial, individual views of
the government participants, and do not necessarily represent official DOJ or IRS policy.

Reporting for FBAR & FATCA
Taxpayers have choices to protect themselves against
liability as it pertains to failure to report Crypto Currency
under FBAR and/or FATCA filing requirements.
Consultation with a tax lawyer is suggested in this
emerging and complex area. Two Options might be:
ØIf the Crypto Currency where held in a digital wallet
(similar to a bank account), that is housed outside the
US, then this might become reportable for purposes of
FBAR or FATCA.
ØIf the Crypto Currency is being compared to hard
currency such as real estate or gold, this might lead to a
“not reportable “ status for FBAR/FATCA purposes.
22
The presentation and the views expressed therein reflect the unofficial, individual views of
the government participants, and do not necessarily represent official DOJ or IRS policy.
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Cyber & Dark Web Enforcement
IRS & IRS CI’s Approach & Investment in this Area
IRS Security Summit - a formal public-private partnership
Establishment of a National Cyber Crimes Unit – Connects CI to Enterprise
IRS on emerging issues brought from special agents in the field.
Nationally Coordinated Investigations Unit (NCIU) – A Data Driven national
effort and heavy data analytics component of CI, to better identify and
develop areas of non-compliance
East & West Coast Field Office Cyber Crime Units – Special Investigative
Groups with the skill-set to identify Cyber enabled vs dependent crime
Field Office Computer Investigative Specialists/Special Agents – support field
operations by securing digital evidence
Special Agents Embedded with Law Enforcement Partners
23
The presentation and the views expressed therein reflect the unofficial, individual views of
the government participants, and do not necessarily represent official DOJ or IRS policy.

Cyber & Dark Web Enforcement
Legal Process (Cyber)
• Preservation Request [18 USC 2703(f)]
• 90 day request (Can be agent served)

• Subpoena
• Provides basic subscriber information

• Court D-Order [18 USC 2703(d)]
• Provides metadata (who, what, when, where)

• Search Warrant
• Provides content of communication
24
The presentation and the views expressed therein reflect the unofficial, individual views of
the government participants, and do not necessarily represent official DOJ or IRS policy.
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Cyber & Dark Web Enforcement
Investigations to date have revealed the following criminal
conduct:

Selling/buying of PII on the internet
Data intrusion/exfiltration
Compromise of PII databases through the internet
Dark web marketplace owners/administrators/large vendors
Business e-mail compromise in regards to money laundering
Bank account takeovers
Phishing as it effects the integrity of the U.S. tax system
Terrorist financing
Virtual currency money launderers and exchangers to facilitate money
laundering
• Tax evasion through the use of virtual currency/embezzlement
• Virtual currency use to conceal political corruption/illegal campaign
contributions
•
•
•
•
•
•
•
•
•
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The presentation and the views expressed therein reflect the unofficial, individual views of
the government participants, and do not necessarily represent official DOJ or IRS policy.

Cyber & Dark Web Enforcement

26
The presentation and the views expressed therein reflect the unofficial, individual views of
the government participants, and do not necessarily represent official DOJ or IRS policy.

13

5/16/18

Internet Facilitated Tax & Financial Crime

27
The presentation and the views expressed therein reflect the unofficial, individual views of
the government participants, and do not necessarily represent official DOJ or IRS policy.

Internet Facilitated Tax & Financial Crime

28
The presentation and the views expressed therein reflect the unofficial, individual views of
the government participants, and do not necessarily represent official DOJ or IRS policy.
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Counterterrorism & Terrorist Financing

29
The presentation and the views expressed therein reflect the unofficial, individual views of
the government participants, and do not necessarily represent official DOJ or IRS policy.

The Marijuana Dispensary Industry
From an IRS perspective, whether a State considers marijuana legal or not,
the IRS has consistently held that the sale of marijuana is reportable as
income.
On a side note, IRC Section 280E allows for only Cost of Goods Sold to
be taken as an expense for Schedule I drugs under the Controlled
Substances Act
On Jan. 23, 2015, the IRS Office of Chief Counsel issued Chief Counsel
Advice (CCA) 201504011 to clarify deductions which may or may not be
claimed for marijuana businesses/trafficking
Risk: Concerns over the safety and security of the individuals making
large currency payments to the IRS Taxpayer Assistance Centers, as
well as the IRS employees receiving the payments.

30
The presentation and the views expressed therein reflect the unofficial, individual views of
the government participants, and do not necessarily represent official DOJ or IRS policy.
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Current Marijuana Dispensary & T31 Policy
Ø On January 4, 2018, DOJ rescinded the so-called
Cole Memorandum, which established a safe harbor
for banking institutions that provide, or intend to
provide, deposit and lending services to persons and
businesses involved in the marijuana industry.
Ø On January 19, 2018, FinCEN indicated that banking
institutions should continue to follow its guidance
originally issued on February 14, 2014 (the “FinCEN
Guidance”).
Ø Banks should follow legal counsel advice and official
FinCEN guidance as set out in January 2018.
31
The presentation and the views expressed therein reflect the unofficial, individual views of
the government participants, and do not necessarily represent official DOJ or IRS policy.

Reports On Cash Payments
General Information
Form 8300 - Cash Payments over $10,000, FinCEN Form 8300/IRS
Form 8300 31 U.S.C. § 5331/26 U.S.C. § 6050I
Single, Related and Multiple Transactions
Anti Structuring Laws – No Person shall:

1. Cause or attempt to cause a trade or business to fail to file
a Form 8300
2. Cause or attempt to cause a trade or business to file a
Form 8300 that contains a material omission or
misstatement of fact
3. Structure or assist in structuring, or attempt to structure or
assist in structuring, any transaction with one or more
trades or businesses, to avoid the Form 8300 reporting
requirement
•26 USC § 6050I(f)(1)

31 USC § 5324(b)

32

The presentation and the views expressed therein reflect the unofficial, individual views of
the government participants, and do not necessarily represent official DOJ or IRS policy.
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Reports On Cash Payments
General Information
Suspicious Activity Report(SAR) – file a SAR with respect to
1. Criminal violations aggregating $5,000 or more when a suspect can be
identified.
2. Criminal violations aggregating $25,000 or more regardless of a potential
suspect.
3. Transactions conducted or attempted by, at, or through the bank (or an
affiliate) and aggregating $5,000 or more, if the bank or affiliate knows,
suspects, or has reason to suspect that the transaction:
Ø May involve potential money laundering or other illegal activity (e.g.,
terrorism financing). FinCEN issued guidance identifying certain BSA
expectations for banks offering services to marijuana-related businesses,
including expectations for filing SARs, FIN-2014-G001, February 14,
2014.
Ø Is designed to evade the BSA or its implementing regulations.55 Refer to
Appendix G ("Structuring") for additional guidance.
Ø Has no business or apparent lawful purpose or is not the type of
transaction that the particular customer would normally be expected to
engage in…….
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IRS Phone Scam – Still Victimizing US Taxpayers

Ø If you know you owe taxes or you think
you might owe taxes, call the IRS at
1.800.829.1040.
Ø If you know you don’t owe taxes or have
no reason to think that you owe any
then call and report the incident to the
Treasury Inspector General for Tax
Administration at 1.800.366.4484.
Ø If you’ve been targeted by this scam,
you should also contact the Federal
Trade Commission and use their “FTC
Complaint Assistant” at
FTC.gov. Please add "IRS Telephone
Scam" to the comments of your
complaint.

34
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Questions

35

Coffee Break

36
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Income Reconstruction: Methods, Approaches &
Defenses
Moderator:
Panelists:

Eric L. Green, Green & Sklarz LLC
Scott Reynolds, Special Agent, IRS Criminal
Investigation
Walter Pagano, CPA/CFF, CFE, EisnerAmper LLP

DISCLAIMER
This presentation and the views expressed by
government participants reflect their
unofficial, individual views and do not
necessarily represent Department of Justice
or IRS policy.

38
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Tony & Marie
 Marie finds out about Tony’s cheating
 Burns the records in the fireplace while filming it with her Iphone
 Tony now has an issue substantiating his expenses

Requirement to Maintain Records
 Taxpayers are required to maintain books and records
 When a taxpayer is audited by the IRS, the burden of proof falls on the taxpayer to

support the information on his or her return.
 The United States Tax Court has ruled that the taxpayer must keep
“contemporaneous” records, per Reg. § 1.6001-1.
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Income Reconstruction
 Generally necessary when records either no-longer exist or cannot be easily





located
Books and records are not maintained
Books and records were destroyed by flood, fire, etc.
Books and records are incomplete
Generally relies on one or more of the formal indirect methods

The Cohan Rule
 In 1918, George M. Cohan was a theatrical manager and producer doing business

in partnership with a gentleman by the name of Harris.
 Cohan had originally been an actor, like his parents.
 The parents with their two children, Cohan and his sister, divided their earnings –
one-quarter to each of the children and one-half to the parents.
 Cohan was in charge of the collection and distribution, collecting for all and
distributing to the others.
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The Cohan Rule
 When audited by the IRS, The IRS fixed Cohan’s income as the whole of what he






received from the firm of Cohan & Harris, while it lasted, and later as the whole of
his own profits.
In the production of his plays, Cohan was obliged to entertain actors, employees,
and dramatic critics.
He also had to travel a lot, often with his attorney. These expenses amounted to
substantial sums, but he had no accounting of these expenses.
At the trial, in 1930, Cohan estimated the amounts spent on putting on the shows.
The IRS had refused to allow him to claim any part of this based on the grounds
that it was impossible to tell how much he had spent, in the absence of any
accounting records.

The Cohan Rule
 The 2nd Circuit held that because it was obvious that Mr. Cohan had spent

substantial sums on the shows, those expenses could be approximated and allowed
(hence THE COHAN RULE!)
 This rule does NOT apply to those expenses that require specific documentation,
such as travel, entertainment, business gifts, etc.
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Methods of reconstruction
 Specific Item Method – IRM 4.10.4.2.7 (08-09-2011), Easier for a jury to

understand
 Indirect Method - IRM 4.10.4.2.8 (08-09-2011), Difficult to match reported
income with specific items/sources

Formal Indirect Methods
 Used when direct comparisons of income, expenses, assets, liabilities and

equity cannot be made; infers taxable income
 The formal indirect methods are audit techniques used to determine the tax
liability based on the amount of unreported income.
 IRM 4.10.4.6.3, Source and Application of Funds Method
 IRM 4.10.4.6.4, Bank Deposit and Cash Expenditures Method
 IRM 4.10.4.6.5, Markup Method
 IRM 4.10.4.6.6, Unit andVolume Method
 IRM 4.10.4.6.7, NetWorth Method

23

5/16/18

Options for Tony…
 From the IRS’ perspective, the special agents will generally subpoena bank

statements, cancelled checks and deposited items in order to determine income for
the relevant period under investigation.
 Formal indirect methods will also be considered as facts and circumstances
warrant.

Options for Tony…
 Bank records can also be requested probably at a very substantial and perhaps

prohibitive cost.
 An alternative option to consider is to contact the restaurant’s vendors to sample
purchases for specific periods and apply gross profit markup percentages in order
to reconstruct the restaurant’s gross profit.
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Options for Tony…
 General and administrative vendor costs also would have to







be reconstructed
Contact vendors and request records of payments made
during the relevant period.
Personal and business bank statements should be obtained in
order to perform bank deposit analyses combined with the
gross markup and net worth indirect methods.
The scope of the reconstruction is facts and circumstances
specific and will be determined based on the results of the
analyses as they evolve.
As much an art as it is a science

SPECIFIC ITEM METHOD
• Subject has small number of significant sources of

income.
• Special Agent determines specific amount of income
per source and compares with income on tax return.
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Specific Item: Why do we like it?
 Defined amounts: Subject got “this” but reported “that”
 Less agent legwork: “Time is Money”
 Jury appeal: easier to understand = “less room for doubt”

INDIRECT METHODS OF PROOF
 Subject generates smaller amounts of income from

numerous sources
 Examples: bars, restaurants, small grocery stores
 Difficult to match reported income with specific sources
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NET WORTH METHOD OF PROOF
 Used when direct comparisons of income, expenses and credit

cannot be made.
 Analysis of assets, liability reductions, expenditures
 Courts permit IRS to infer taxable income based on analysis

NET WORTH: WHEN TO USE?
 Subject doesn’t maintain books and records
 Books and records aren’t available (maybe they were destroyed by

fire!)
 Books and records are incomplete (maybe some records were

“zapped”
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WAIT!! Don’t Tony’s books and records match the
numbers on his tax returns?

 Yes, but the government can still utilize the net worth method of

proof to refute Tony’s self-serving “declarations” to show he underreported his income

OTHER INDIRECT METHODS
 Expenditures Method
 Bank Deposits Method
 Cash Method

28
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EXPENDITURES METHOD
 Similar to Net Worth Method
 You spend more than you report and the source is unexplained,

some special agent might infer that you have unreported income!!!!

BANK DEPOSITS METHOD
 What can Tony do with his money? Spend, deposit or hoard
 Eliminate non-income sources……
 Remaining currency expenditures and…..
 Deposits and……
 Increases in cash on hand equal……
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CORRECTED GROSS INCOME
Simple, right? J

CASH METHOD
 Similar to Expenditures Method
 Cash expenditures that exceed non-taxable and declared income cash sources have

to be….
 Drumroll……
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TAXABLE UNREPORTED INCOME
Simple, right? J

QUIZ TIME!!!!!!
 WHAT PERCENTAGE OF CRIMINAL INVESTIGATION CASES UTILIZE

AN INDIRECT METHOD?
 A. Over 75%
 B. 50%
 C. Less than 5%
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ANSWER:
 What did they tell me in high school?
 If you don’t know the answer, always guess “C”

MORE QUIZ!!!
 When forced to choose, what would you pick?
 A. Indirect Method
 B. Specific Item
 (Hint: this is obvious)
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“Harvey’s Nickel”
 What if the government doesn’t pick up all the unreported

income?
 Don’t accountants like to be exact?
 Yes, but supervisors like to have investigations closed. We need

some press!

WHY WOULD I PICK LESS THAN 5%?

 Maybe for someone like……
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ALPHONSE!!!!!

Questions
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THE CRIMINAL TAX CASE:
WHEN CRIMINAL INVESTIGATORS COME KNOCKING

DEALING WITH THE UNDOCUMENTED WORKER
2ND ANNUAL CRIMINAL TAX PROGRAM
QUINNIPIAC UNIVERSITY SCHOOL OF LAW

MAY 17, 2018

Moderator
Sara V. Spodick
Quinnipiac University School of Law LITC
North Haven, CT
Panelists
Megan L. Brackney, Kostelanetz & Fink, LLP New York, NY
Zhanna A. Ziering, Caplin & Drysdale, New York, NY
Frank Agostino, Agostino & Associates, Hackensack, NJ
Kristina O’Connell, Assistant Special Agent in Charge, IRS Criminal
Investigation, Boston, MA
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DISCLAIMER
This presentation and the views expressed by
government participants reflect their
unofficial, individual views and do not
necessarily represent Department of Justice
or IRS policy.

71

Fact Pattern:
 Tony uses “zapper” system to skim cash from the point of sale system, some of the

cash is used to make payments to undocumented workers
 Steve presumable actually pays the undocumented workers and manages these

workers
 Marie…did she burn all the records? Or was she a “whistleblower”?
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Whistleblower
Taxpayers who discover worker misclassifications in their line of work can receive
awards from the IRS for “detecting underpayments of tax” or “detecting and bringing
to trial” persons who have violated internal revenue laws. IRC § 7623(a).

Whistleblower's, Con’t
 If IRS proceeds with an action based on whistleblower’s information, awards could

be 15-30% of proceeds (including penalties, interest, additions to tax, and
additional amounts). IRC § 7623(b)(1).

 However, if Whistleblower Office determines the action not to be principally based on

the whistleblower’s disclosure, whistleblower will receive no more than 10% of
proceeds collected. IRC § 7623(b)(2)(A).

 Ultimately, determination of the award is based on “the extent to which the individual

substantially contributed to such action.” IRC § 7623(b)(1).

 NOTE: IRS can reduce or deny the award if determined that the individual planned or was criminally

convicted of the wrongdoing on which he blew the whistle. IRC §7623(b)(3).
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Whistleblower Limits
 If the entity on which the worker is blowing the whistle is an individual, his gross

income must exceed $200,000. IRC § 7623(b)(5)(A).
 Total tax, penalties, interest, additions to tax, and additional amounts in dispute

must exceed $2,000,000. IRC § 7623(b)(5)(B).

Reporting by Whistleblowers
 Potential whistleblowers should complete and sign (under penalty of perjury) IRS

Form 211, Application for Award of Original Information.
 May be attached to Form SS-8 if the worker himself has been misclassified.
 All filings are confidential under Section 6103.

 Taxpayers reporting general wrongdoing without laying claim to an award may file

IRS Form 3949-A, Information Referral.
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Form 211

Immigration, Employment, and Tax Laws
Why do immigrants without status pay taxes?
Obligated by law
Opportunity to contribute
Document compliance and residency
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Taxpayer Basics
TYPE OF TAXES

TAX ID NUMBER

 Federal – Income, FICA

 Social Security Number

 State – Sales

 Individual Tax Identification Number

 Local – County, City

(ITIN)

Immigration, Employment, and Tax Laws
Policy tensions:
IRS interest in enforcing IRC and tax laws
Confidentiality rules protect against immigration enforcement
IRC § 6103 prohibits IRS disclosure of taxpayer information (but exceptions apply)
Policy tensions exist (TIGTA vs. IRS Commissioner and National Taxpayer

Advocate)
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Compliance Requirements for
Undocumented Worker/Alien

 In 1996, the IRS created the Individual Taxpayer Identification Number (ITIN)
 ITINs are a tax processing number issued by the IRS for taxpayers who are not

eligible to obtain SSNs
 Individuals eligible for an ITIN include:
 Unauthorized immigrants,
 Lawfully present individuals, and
 U.S. resident aliens/nonresident aliens

Compliance for Undocumented Worker
 Tax compliance casts a favorable light on an individual seeking a discretionary U.S.

immigration benefit.
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Undocumented Aliens
 Undocumented resident aliens who receive income from performing dependent

personal services are subject to the same reporting and withholding obligations
which apply to U.S. citizens receiving the same kind of income.
 IRS has said it is not the U.S. Department of Homeland Security. It believes that
filing returns is a potential pathway to citizenship.

Individuals Authorized to Work in the U.S.
 U.S. Citizens;
 Permanent Residents;
 Temporary Workers with E visas;
 Specialized Workers with H visas;
 Temporary professionals from Mexico or Canada with TN visa;
 Skilled workers with permanent work EB visa;
 Individuals with student visas who receive proper authorization from the school

being attended;
 Temporary visitors for business.
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Employment Considerations
Employer Responsibilities

 Civil Penalties
 Employers who fail to comply with these requirements face the following civil

penalties:

Civil Penalties

43
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Civil Penalties

Criminal Penalties
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Employment Considerations
Employer Responsibilities
 Ketchikan Drywall Services, Inc.: Paid $173,250 fine for failure to comply with

Form I-9 requirements. KDS did not retain unauthorized employees.
 Most DOJ cases involve investigations of alleged violations of the anti-

discrimination policies. Penalties include monetary fines, required training and
monitoring.

Taxes- FICA
 FICA – Federal Insurance Contributions Act – payroll tax imposed on employers and

employees to fund Social Security and Medicare.

 Social Security.

 Rate: 6.2% for each employer and employee for a total of 12.4%
 Wage Base Limit: $117,000

 Medicare.

 Rate: 1.45% for each employer and employee for a total of 2.9%
 Additional Medicare Tax: 0.9% for wages in excess of $200,000 for employee only
 Wage Base Limit: None
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Employee Witholding
 IRS encourages employers to obtain a copy of an employee’s social security card to

verify employment status.
 A taxpayer ITIN cannot be used in lieu of a social security number. The ITIN does

not verify that the employee is authorized to work in the U.S.

Employer-Employee Mismatch
 Social Security Administration (SSA) notifies employers with “Code V” mismatch

letter when more than 10 SSNs/ITINs do not match SSA records, and names
representing more that 0.5% of Forms W-2.
 Employer has 60 days to respond with correction.
 Raises fears of sanctions from Immigration and Customs Enforcement (ICE)—
particularly if employer discovers lack of documentation in process of correcting.
 Defense: Reasonable Cause
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Showing Reasonable Cause
Employer can show reasonable cause for mismatch on W-2 if:
 It can show initial solicitation of new employee’s ITIN; and
 Up to two additional annual solicitations of employee after it received an IRS penalty

notice.

Showing Reasonable Cause, Con’t
 Solicit new employee for correct ITIN via IRS Form W-4, Employee’s Withholding

Allowance Certificate.

 Once received, employer has satisfied duty to solicit employee

 If notice of mismatch arrives, employer may seek a waiver by showing it initially

solicited employee’s ITIN, then used what employee provided (send W-4)

 Re-solicit ITIN if IRS sends penalty notice for incorrect ITIN, and again if second

penalty notice arrives.
 After two re-solicitations, no need to solicit further.
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Voluntary Disclosure
 A voluntary disclosure is a process to minimize a taxpayer’s exposure to criminal

prosecution.
 Immunity from prosecution is not guaranteed.
 A voluntary disclosure will not protect a taxpayer from prosecution for engaging in

illegal activities to earn income.

Voluntary Disclosure Process
 In order to make a voluntary disclosure a taxpayer must:
 Communicate in a truthful, timely and complete manner;
 Show a willingness to cooperate with the IRS to determine the correct tax liability.
 Make a good faith arrangement to pay taxes, interest and penalties in full.
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Voluntary Disclosure- Timeliness
 A disclosure is timely when received before:
 The IRS initiates a civil or criminal investigation of the taxpayer or the IRS notifies the

taxpayer of its intent to commence the investigation.
 The IRS receives information from a third-party alerting it of the specific taxpayer’s

non-compliance.

Voluntary Disclosure- Timeliness Con’t
 A disclosure is timely when received before:
 The IRS initiated a civil or criminal investigation that is directly related to the specific

taxpayer’s liability.
 The IRS received information directly related to the taxpayer’s liability from a criminal

enforcement action, e.g., search warrant or grand jury subpoena.

49

5/16/18

IRS Criminal Prosecutions

IRS-CI NEW ENGLAND CASE INITIATIONS SINCE JANUARY 2008
FY08

FY09

FY10

FY11

FY12

FY13

FY14

FY15

FY16

FY17

FY18

Grand
Total
1750

204

154

196

179

213

189

174

118

130

124
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Employ Tax Initiations

9

4

2

5

9

9

9

3

2

9

5

66

Percentage of Overall

4.41%

2.60%

1.02%

2.79%

4.23%

4.76%

5.17%

2.54%

1.54%

7.26%

7.25%

3.77%

Case Initiations

NEW ENGLAND EMPLOYMENT TAX CASE INITIATIONS AS A
PERCENTAGE OF OVERALL INITIATIONS (10 Year Period)

7.26% 7.25%
5.17%
4.23%

4.41%

4.76%
2.60%
1.02%

FY08

FY09

FY10

2.54%

2.79%
1.54%

FY11

FY12

FY13

FY14

FY15

FY16

FY17

FY18
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Case Status

IRS-CI New England Disposition of Completed Employment Tax Cases by Judicial District (last 10 years)
Connecticut
Maine
Mass New Hampshire
Rhode Island
Vermont Grand Total

Other Disposition
Prosecuted
Grand Total

4
3
7

14
15
29

3
4

3
2
5

1
3

1
1

21
25
46

Number of IRS-CI Completed Employment Tax Cases in
New England by Disposition (10 year review)
25
20
15
10
5
0

Connecticut

Maine

Massachusetts

New
Hampshire

Prosecuted

Rhode Island

Vermont

Grand Total

Other Disposition

IRS-CI New England Sentences Issued on Prosecuted Employment Tax Cases by Judicial District (last 10 years)
Months to Serve
Total
Conn
Maine
Mass
New Hampshire
RI
Vermont
1
1
0
2
1
1
2
1
1-6 months
5
2
8
1
12-18 months
11
1
4
1
24-37 months
4
1
80
1
Grand Total
25
3
3
15
1
2
1

Months in Jail for New England's Prosecuted Employment Tax
Cases (last 10 years)
4%

9%

17%
22%

48%

0

1-6 months

12-18 months

24-37 months

80 months
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IRS-CI New England Employment Tax Cases by Subject Occupation
(10 Year Review)

4%

4%

5%

8%

14%
65%

Business Owner
Supervisor/Executive
Not Listed
Doctor/Dentist
Skilled Worker
Other
IRS-CI NE Criminal Employment Tax Cases by Subject Occupation - 10 year review
Occupation
Grand Total
Other
3
Doctor/Dentist
3
Not Listed
5
Business Owner
43
Skilled Worker
3
Supervisor/Executive
9
Total
66

New England Criminal Employment Tax Cases by Industry
8%
6%

5%

(10 Year Review)

3%
Automotive
23%

Construction
Employee Leasing

9%

Restaurant/Bar
Other

5%

Health Care-Services
Manufacturing

4%
4%

27%
6%

Not Listed
Services-Personal
Services-Professional
Transportation-Land

IRS-CI New England Criminal Employment Tax Cases by Industry (10 year review)
Industry
Total
Industry
Total
Automotive
2
Health Care-Services
3
Construction
15
Manufacturing
3
Employee Leasing
18
Not Listed
6
Restaurant/Bar
4
Services-Personal
4
Other
3
Services-Professional
5
Transportation-Land
3
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Questions?

Lunch
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TAXPAYER v. PREPARER:
WHO TO PURSUE?
2ND ANNUAL CRIMINAL TAX DAY
QUINNIPIAC UNIVERSITY SCHOOL OF LAW
MAY 17, 2018

Moderator
Lisa Perkins
Green & Sklarz
West Hartford, CT

Panelists
Peter Hardy
Susan Wines
Ballard Spahr
Executive AUSA
Philadelphia, PA New Haven, CT

Maria Papageorgiou
Special Agent, IRS-CID
New Haven, CT
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DISCLAIMER
This presentation and the views
expressed by government
participants reflect their unofficial,
individual views and do not
necessarily represent Department
of Justice or IRS policy.
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Hypothetical
u

Tony (wife: Marie) – owns restaurant with heavy cash sales; Marie keeps the books

u

Restaurant is an LLC; Tony reports income as the sole proprietor on Schedule C

u

Steve (Bar Manager) – convinces Tony to use “zapper” program connected to the
Point of Sale program – which “zaps” a percentage of cash sales. They now they use
the unreported cash to pay undocumented workers.

u

Tony also tasks Steve with purchasing money orders each week in amounts less than
$10,000 to avoid the banks’ CTR requirements. Tony uses some of the cash from
the money orders to pay vendors to the restaurant.

u

CPA Mike prepares joint returns for Tony and Marie and does not ask about cash or
how Tony pays employees; he simply reviews the bank statements and expense info
provided in a tidy list from Tony. He has allegedly made statements to Steve that
he knows about the “zapper” program and , saying the “feds will never know”

u

Steve threatens to go to government; Marie leaves Tony

u

Tony and Steve each receive simultaneous visits by IRS-Criminal Investigation
Division Special Agents
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Potential Criminal Violations
u

26 U.S.C. 7201 – Attempted Tax Evasion

u

26 U.S.C. 7206(1) – Subscribing and Submitting a False and Fraudulent
Document/Tax Return

u

26 U.S.C. 7206(2) – Aiding and Assisting the Preparation and Filing of False Tax
Return

u

18 USC § 2 - Aiding & Abetting an Federal Criminal Offense

u

18 USC § 371 - Conspiracy to Defraud the United States (also known as a Klein
conspiracy)

u

31 USC § 5324(a)(3) - Structuring (to avoid Currency Transaction Reporting

26 USC 7201 – attempted tax evasion
u

Elements:
u

Additional tax due and owing

u

Affirmative act

u

Willfulness
u Intentional
u Element

violation of a known legal duty

of every tax crime

2 ways to violate this statute:
u

Attempt to evade assessment

u

Attempt to evade payment
u Note:

the statute makes criminal any attempt in any manner
to evade or defeat the assessment or payment of taxes!
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Examples of affirmative acts
u

An affirmative act is “any conduct, the likely effect of
which would be to mislead or conceal.” Spies v. United
States, 317 U.S. 492, 499 (1943)

u

Examples:
u

“Keeping a double set of books, making false
entries or alterations, or false invoices or
documents, destruction of books or records,
concealment of assets or covering up sources of
income, handling of one’s affairs to avoid making
the records usual in transactions of the kind,”

26 U.S.C. § 7206 – Fraud and False
Statements
u

False or fraudulent statements made by a taxpayer to the
IRS and those professionals who aid or assist

u

Typically results from a taxpayer falsely inflating
deductions or under reporting income

u

Does not require proof of a tax deficiency
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26 U.S.C. § 7206(1) – False/Fraudulent
Tax Return or Other Document
Elements of the Offense
u

Making and subscribing a return, statement, or other document which was
false as to a material matter;

u

Made under the penalties of perjury;

u

Did not believe it to be true and correct; and,

u

The maker did so willfully, with the specific intent to violate the law.

26 U.S.C. § 7206(2) - Aiding or Assisting
False or Fraudulent Return or Document
Elements of the Offense:
u

The defendant aided or assisted in, or procured, counseled, or advised the
preparation or presentation of a return, affidavit, claim, or other document
which involved a matter arising under the Internal Revenue laws.

u

The return, affidavit, claim, or other document was fraudulent or false as to
a material matter.

u

Willfulness.
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18 U.S.C. § 371 – Conspiracy to Commit
Offense or Fraud Against the United States
u

If two or more persons conspire either to commit any offense against the United States, or to
defraud the United States, or any agency thereof in any manner or for any purpose, and

u

one or more of them does some act to effect the object of the conspiracy, each shall be fined
under this title or imprisoned not more than five years, or both.

u

The essence of the crime of conspiracy is the "agreement."

u

A defendant may be convicted of the crime of conspiracy even if the underlying substantive
offense was not committed.

Currency Transaction Reports
Under 31 USC § 5313, financial institutions must file a FinCen Form 104
Currency Transaction Report ( CTR ) with the IRS reporting any deposit or
withdrawal which involves a transaction in currency in excess of $10,000.

118
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31 U.S.C. § 5324(a)(3) –
Structuring to Evade CTR
Elements of the Offense:
u

Defendant had knowledge of the currency transaction reporting requirements;

u

Defendant knowingly and willfully [structured] or [assisted in structuring] or
[attempted to structure] or [attempted to assist in structuring] a currency
transaction;

u

The purpose of the structured [or attempted] transaction was to evade the
currency transaction reporting requirements of § 5313(a);

u

Defendant knew that structuring was unlawful; and

u

The structured transaction(s) involved one or more domestic financial
institutions.
u

No need to prove that financial institution failed to file CTR

How Will the Investigation Proceed?

120
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Criminal Tax Investigations
Administrative Cases
u

What Will the Special Agent do?
u

First contact with Target/Subjects/Witnesses

u

Methods of Investigation
u

Summonses

u

Search Warrants

u

Undercover Operations
121

Criminal Tax Investigations
Grand Jury Cases
u

Case intake - what will the AUSA do?

u

What’s in the AUSA’s toolbox?

u

Factors considered
u

Who is the target?

u

What did he or she do?

u

When was the conduct?

u

Why did he or she do it?
122
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Defense Strategy
u

Defense Counsel Options/Strategies
u

Taxpayer

u

Preparer as Witness

u

Preparer as Target

u

Conferences with IRS CI

u

Proffers with AUSA – attorney vs. client proffers

u

Immunity/Privileges

Return Preparer Ethics
u

CPA Mike prepares joint returns for Tony and Marie and
does not ask Tony or Marie about cash or how they pay
employees. He simply reviews the bank statements and
expense info provided in a tidy list from Tony and uses this
info to prepare the returns, which so far have never been
questioned by the IRS.

u

What is CPA Mike required to review and ask his clients
before preparing returns?

u

Are there additional questions CPA Mike should ask or
additional documents he should review before preparing
the return in order to avoid becoming a subject or target
of a government investigation?
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Hypothetical 2
u

Steve has come in with his counsel to give a proffer to the
government in exchange for a “queen for a day” letter.
He shows the AUSA and SA text messages between himself,
Tony and CPA Mike, that show Tony asked CPA Mike about
the “zapper” program and CPA Mike responded with a two
emojis: a “smiley face” and a “thumbs up” before it was
installed on the POS system at the restaurant.

u

How does the government follow up on this evidence?
u Search
u Is

warrant for Mike’s phone/email?

CPA now a target?

Search Warrants
u

Why and how often are they used?

u

Any special procedures or requests that must be followed
if target of search is a CPA? Enrolled agent or other return
preparer?

u

What if the target is an attorney?
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Confidential Informants
u

Memorandum of Interview (MOI) discloses info provided by
a confidential source; Potential confidential sources:
u Steve

threatened to go to government

u Marie

left Tony-may know enough to be a whistleblower

u Undocumented

worker may have been picked up by ICE
and disclosed cash payments to him/herself and other
employees

Q. How does government and defense handle confidential
informants?

Witness Immunity
u

Immunity options
u

18 U.S.C. Sec. 6001-6003 – compulsion orders

u

Proffer letters

u

Letters of assurance

u

Any special procedures for immunity that must be
followed if witness is return preparer or CPA?

u

What if the target is a tax attorney?
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Privileges
u

Accountant/client privilege?
u

u

When does Kovel apply?

Spouse/ex-spouse
u

What if Mike the CPA’s wife is also a witness because she has
access to Mike’s phone and text messages and she knows he
is helping Tony underreport income because they have
discussed it over dinner at times. Can govt use wife’s
testimony against CPA?

Questions?
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Bringing Your Client
in from the Cold
Moderator:

Panelists:

Eric L. Green
Green & Sklarz LLC
New Haven, CT

Barbara T. Kaplan
Greenberg Traurig
New York, NY

Megan L. Brackney
Kostelanetz & Fink, LLP
New York, NY

Zhanna A. Ziering
Caplin & Drysdale
New York, NY

2nd Annual Criminal Tax Day
Quinnipiac University School of Law | May 17, 2018

DISCLAIMER
This presentation and the views
expressed by government
participants reflect their unofficial,
individual views and do not
necessarily represent Department of
Justice or IRS policy.
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Knowledge of a Client’s Error or Omission

© Megan Brackney 2018
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Circular 230 10.21

A practitioner who, having been retained by a client with respect to a
matter administered by the Internal Revenue Service, knows that the
client has not complied with the revenue laws of the United States or
has made an error in or omission from any return, document,
affidavit, or other paper which the client submitted or executed under
the revenue laws of the United States, must advise the client
promptly of the fact of such noncompliance, error, or omission. The
practitioner must advise the client of the consequences as provided
under the Code and regulations of such noncompliance, error, or
omission.

© Megan Brackney 2018
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AICAP Statements on Standards for Tax Services
(“SSTS”) No. 6 Knowledge of Error

A member should inform the taxpayer promptly upon becoming aware of an error in a
previously filed return, an error in a return that is the subject of an administrative
proceeding, or a taxpayer’s failure to file a required return. A member also should advise the
taxpayer of the potential consequences of the error and recommend the corrective
measures to be taken. Such advice and recommendation may be given orally.
The member is not allowed to inform the taxing authority without the taxpayer’s permission,
except when required by law.

© Megan Brackney 2018

135

SSTS No. 6

If a member is requested to prepare the current year’s return
and the taxpayer has not taken appropriate action to correct
an error in a prior year’s return, the member should consider
whether to withdraw from preparing the return and whether to
continue a professional or employment relationship with the
taxpayer. If the member does prepare such current year’s
return, the member should take reasonable steps to ensure
that the error is not repeated.

© Megan Brackney 2018
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SSTS No. 6 (cont’d)

Explanation (8)
It is the taxpayer’s responsibility to decide whether to correct the error. If the taxpayer does
not correct an error, a member should consider whether to withdraw from the engagement
and whether to continue a professional or employment relationship with the taxpayer.
Although recognizing that the taxpayer may not be required by statute to correct an error by
filing an amended return, a member should consider whether a taxpayer’s decision not to
file an amended return or otherwise correct an error may predict future behavior that might
require termination of the relationship.

© Megan Brackney 2018
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SSTS No. 6

Explanation (13)
Whether an error has no more than an insignificant effect on the taxpayer’s tax
liability is left to the professional judgment of the member based on all the facts and
circumstances known to the member. In judging whether an erroneous method of
accounting has more than an insignificant effect, a member should consider the
method’s cumulative effect, as well as its effect on the current year’s tax return or
the tax return that is the subject of the administrative proceeding.

© Megan Brackney 2018
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National Association of Enrolled Agents Rule of
Professional Conduct No. 16

Members and associates will advise a client, preferably in writing, if they
suspect the client may not have complied with the revenue laws or may
have made an error in, or omission from, a return, document, affidavit, or
other paper the client is required by law to execute.

© Megan Brackney 2018
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Strategies for self-correction

© Megan Brackney 2018
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Qualified Amended Return (“QAR”)

• A QAR is an amended return that corrects an error in a previously filed return
before the IRS contacts the taxpayer about that return.
• It is a defense to substantial understatement penalties under I.R.C. § 6662.
• In order to be a QAR, the taxpayer must file the amended return before he or she
is first contacted by the IRS about an examination (including a criminal
investigation) of the return at issue, and before the IRS contacts a passthrough
entity in which the taxpayer is a partner or a member about an audit of its return.
Treas. Reg. § 6664-2(c)(3)(i).

© Megan Brackney 2018
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IRS Non-Solicitation Policy for Delinquent Returns

When information is developed during an examination that indicates the taxpayer’s
failure to file a required return or returns is willful, or if there is any other indication
of fraud, discuss the case with the group manager. If the group manager concurs
that the possibility of fraud exists, the Fraud Technical Advisor (FTA) will be
contacted. In such cases, do not solicit delinquent returns, payment of tax, or any
agreement from the taxpayer.
I.R.M. 4.23.12.1(5) (09-19-2016)

© Megan Brackney 2018
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IRS Policy on Time Period for Compliance

Delinquency procedures are normally enforced for a six-year period of delinquency.
Any deviation from the general six-year guideline requires managerial approval.
I.R.M. 4.23.12.1(8) (09-19-2016)

© Megan Brackney 2018
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Voluntary Disclosure Practice
Internal Revenue Manual
• It is currently the practice of the IRS that a voluntary disclosure will be
considered along with all other factors in the investigation in determining
whether criminal prosecution will be recommended. This voluntary
disclosure practice creates no substantive or procedural rights for
taxpayers as it is simply a matter of internal IRS practice, provided solely
for guidance to IRS personnel. Taxpayers cannot rely on the fact that other
similarly situated taxpayers may not have been recommended for criminal
prosecution.
• A voluntary disclosure will not automatically guarantee immunity from
prosecution; however, a voluntary disclosure may result in prosecution not
being recommended. This practice does not apply to taxpayers
with illegal source income.
Internal Revenue Manual 9.5.11.9 (12-02-2009)

© Megan Brackney 2018
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Voluntary Disclosure Practice
Internal Revenue Manual (cont’d)

A voluntary disclosure occurs when the communication is
truthful, timely, complete, and when:
• A taxpayer shows a willingness to cooperate (and does in fact cooperate)
with the IRS in determining his/her correct tax liability.
• The taxpayer makes good faith arrangements with the IRS to pay in full,
the tax, interest, and any penalties determined by the IRS to be
applicable.
Internal Revenue Manual 9.5.11.9 (12-02-2009)

© Megan Brackney 2018

145

Voluntary Disclosure Practice
Internal Revenue Manual (cont’d)
A disclosure is timely if it is received before:
•

The IRS has initiated a civil examination or criminal investigation of the taxpayer,
or has notified the taxpayer that it intends to commence such an examination or
investigation.

•

The IRS has received information from a third party (e.g., informant, other
governmental agency, or the media) alerting the IRS to the specific taxpayer’s
noncompliance.

•

The IRS has initiated a civil examination or criminal investigation which is directly
related to the specific liability of the taxpayer.

•

The IRS has acquired information directly related to the specific liability of the
taxpayer from a criminal enforcement action (e.g., search warrant, grand jury
subpoena).

Internal Revenue Manual 9.5.11.9 (12-02-2009)

© Megan Brackney 2018
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Domestic Voluntary Disclosures

• Pre-clearance
• Voluntary disclosure letter
• Amended returns
• Pay tax and interest
• Negotiate penalties with Revenue Agent
• Conclude with a Form 906 closing agreement
https://www.irs.gov/compliance/criminal-investigation/how-tomake-a-domestic-voluntary-disclosure
© Megan Brackney 2018
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Offshore Voluntary Disclosure Programs

Current version of the program ENDING ON SEPTEMBER
28, 2018!!!!
• See FAQ’s on Closing of OVDP at
https://www.irs.gov/individuals/international-taxpayers/closing-the-2014offshore-voluntary-disclosure-program-frequently-asked-questions-andanswers
• 27.5% penalty on foreign accounts and other foreign assets related to tax
non-compliance
• BUT the penalty increases to 50% for certain listed banks as of
August 4, 2014
• Eight year look-back
• Statute of limitations does not apply in the program

© Megan Brackney 2018
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Foreign Financial Institutions or Facilitators

FAQ No. 7
List of Foreign Financial Institutions or Facilitators
https://www.irs.gov/businesses/internationalbusinesses/foreign-financial-institutions-or-facilitators
146 listed to date.

© Megan Brackney 2018
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Procedures for Making an Offshore Voluntary
Disclosure

• Pre-clearance
• Voluntary disclosure letter
• Amended returns and FBAR’s, and other OVDP documents
• Pay tax, penalties, and interest
• Conclude with a Form 906 closing agreement

© Megan Brackney 2018
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Taxpayers Can Enter OVDP and Then “Opt Out”

IRS issued “Opt Out and Removal Guide” allowing taxpayers to
opt out of the OVDP or OVDI:
• Opting Out is risky
• Taxpayer must evaluate ALL of the potential penalties that can be
assessed
• Consider Streamlined Procedures if client is non-willful, rather than
opting out.

© Megan Brackney 2018
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Benefits of Voluntary Disclosure

• Effectively take criminal off the table
• Limit the look-back period
• Limit the civil penalties that will be imposed
• You can use the money without guilt or risk

© Megan Brackney 2018
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Streamlined Foreign Offshore Procedures

•

Non-resident (both spouses for joint returns)

•

Non-resident means
• For U.S. citizens or green card holders
• In any one or more of the most recent three years for which the tax return due date (as
extended) has passed, the individual did not have a U.S. abode and the individual was
physically outside the U.S. for at least 330 full days
• For non-citizens or non-green card holders
• In any one or more of the most recent three years for which the tax return due date (as
extended) has passed, the individual must fail substantial presence test

•

File amended or delinquent original returns for past three years with schedules

•

File amended or delinquent FBARs for past six years

•

Pay the full amount of tax and interest due with the filings

•

No penalties

© Megan Brackney 2018
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Streamlined Domestic Offshore Procedures

• Resident of the U.S.
• Filed U.S. tax returns for each of the past three years
• Procedure not available to U.S. resident non-filers

• File amended tax return for past three years with schedules
• File delinquent FBARs
• Pay tax, interest and pay a 5% penalty
• Penalty is based on the highest balance of accounts and assets that should have been reported
on the FBAR or Form 8938
• If the asset was reported but the income from the asset was not reported, then the asset goes into the penalty base

© Megan Brackney 2018

154

77

5/16/18

Delinquent FBAR Submission Procedures

Taxpayers who do not need the OVDP or streamlined procedures to file delinquent or
amended returns to report and pay additional tax but who
• Have not filed FBARs
• Are not under audit or examination
• Have not been contacted by the IRS

Should file the FBARs and include a statement explaining why the FBARs are
delinquent
• No penalty if all income reported and tax paid on the foreign accounts

© Megan Brackney 2018
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Delinquent International Information Return
Submission Procedures
Taxpayers who do not need the OVDP or streamlined procedure but who
• Have not filed one or more required information returns (3520, 5471, 8865, etc.)
• Have reasonable cause for failure to file
• Are not under examination or investigation
• Have not been contacted by the IRS

Should filed delinquent returns with a statement of facts that establish reasonable
cause and a certification that any entity for which the delinquent returns are being
filed was not engaged in tax evasion

© Megan Brackney 2018
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Can You Advise a Client Not to File a Return (that is
legally required)?

• Failure to file is a misdemeanor. I.R.C. § 7203.
• Failure to file also can be tax evasion if there has been an
affirmative act showing intent to evade. I.R.C. § 7201.
• You could be accused of aiding, abetting, counseling or
commanding a criminal violation under 18 U.S.C. 2 or other
offenses.
• Fifth Amendment return may be the best option.
• Remember Rule 1.

© Megan Brackney 2018
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And Don’t Forget About the States

States will assess tax based on federal adjustments. You may be able to avoid or reduce penalties
through State voluntary disclosure programs:
For information on Connecticut:
http://www.ct.gov/drs/cwp/view.asp?a=1430&q=265826
For information on Massachusetts:
http://www.mass.gov/dor/businesses/filing-and-reporting/voluntary-disclosure.html
For information on New York:
https://www.tax.ny.gov/enforcement/vold/program_info.htm

© Megan Brackney 2018
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Thank you!

Barbara T. Kaplan
Greenberg Traurig
New York, NY
(212) 801-9200
kaplanb@gtlaw.com

Megan L. Brackney
Kostelanetz & Fink, LLP
New York, NY
(212) 808-8100
mbrackney@kflaw.com

Zhanna A. Ziering
Caplin & Drysdale
New York, NY
(212) 379-6075
zziering@capdale.com
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THE CRIMINAL TAX CASE:
WHEN CRIMINAL INVESTIGATORS COME
KNOCKING

The Criminal Prosecution:
Prosecution & Defense Strategies
The Plea and Sentencing
2ND ANNUAL CRIMINAL TAX PROGRAM
QUINNIPIAC UNIVERSITY SCHOOL OF LAW
MAY 17, 2018

DISCLAIMER
This presentation and the views
expressed by government
participants reflect their unofficial,
individual views and do not
necessarily represent Department of
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Trial Considerations
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Tax Professionals as Targets or
Witnesses
•

•

Government often will pursue professionals/gatekeepers over clients:
o Maximize general deterrence as to public and profession.
o Perception of enhanced culpability.
o A rogue professional, or a conspirator with the client?
Tax professional as witness:
o For the government: establish facts regarding preparation of returns, client’s intent, and lack of a
reliance defense.
o For the client: to show a reliance defense, or at least a general lack of willfulness. Or, to focus on
alleged professional errors.
o Maintenance of attorney client privilege and attorney work product doctrine can be challenging in
the tax context.
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The Defendant’s Shield: The Reliance
Defense
•
•

•
•
•

The tax professional clearly will be the heart of any reliance defense.
The defense of reliance on a tax professional/lawyer requires:
o Full disclosure by the client of all relevant facts to a professional qualified to perform the taxrelated/legal services at issue; and
o The client must have adopted and filed the return as prepared/ followed the advice as given, in
good faith and without reason to believe that the return/advice was not correct.
Although subjective belief must be actual, it does not need to be objectively reasonable.
The client must point to advice provided that pertains to the specific issue implicated, rather than to
some other issue, or taxes in general.
Advice that is incorrect can still support reliance: a good-faith belief as to its accuracy is what is
important for purposes of willfulness.
o Knowledge that the advice is wrong is, conversely, incriminating.
166
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The Defendant’s Shield: The Reliance
Defense II
•
•
•
•

•
•

Invocation of the reliance defense will waive any legal privilege.
This defense often will require/pressure defendant to testify at trial.
The professional’s workpapers, e-mails, etc. will be important evidence.
Achilles’ heel of the defense, typically, is the issue of FULL disclosure.
o Thus, the better defense often may be that the government simply cannot carry its burden to prove
willfulness, given the presence of tax professionals in the fact pattern.
The defense generally will be more promising the more intense the level of the engagement is:
compilation v. review v. audit.
Free advice:
o Don’t provide advice beyond the terms of your formal engagement.
o Protect yourself: put things into writing. If you are not comfortable reducing advice to writing,
then that probably should tell you something.
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The Government’s Sword: Willful Blindness
•
•

A favorite weapon employed by the government against professionals and third-parties.
According to the Supreme Court in 2011, in Global-Tech Appliances, Inc. v. SEB S.A, a civil patent
infringement case, the doctrine requires the following in a criminal case:
While the Courts of Appeals articulate the doctrine of willful blindness in slightly different ways,
all appear to agree on two basic
requirements: (1) the defendant must subjectively believe
that there is a
high probability that a fact exists and (2) the defendant must take deliberate
actions to avoid learning of
that fact. We think these requirements give willful blindness an
appropriately limited scope that
surpasses recklessness and negligence. Under this
formulation, a willfully blind defendant is one who
takes deliberate actions to avoid confirming
a high probability of wrongdoing and who can almost be said
to have actually known the critical
facts. . . . By contrast, a reckless defendant is one who merely knows of
a substantial and
unjustified risk of such wrongdoing, . . . and a negligent defendant is one who should
have
known of a similar risk but, in fact, did not[.]

•

The doctrine frames the defendant’s subjective mental state, coupled with deliberate action to avoid
learning the additional information at issue, as the key issues.
168

84

5/16/18

The Government’s Sword: Willful
Blindness II
•
•

•

Courts sometimes state that a jury instruction on WB should be used only “sparingly.”
o This sentiment is honored more in the breach.
W.B. jury instruction states that it does not alter the government’s basic burden of proving that the D
subjectively held the required mental state.
o Might jurors in practice convict on the basis of what is negligence?
Doctrine is particularly effective for government:
o When defendant is a busy corporate officer or business person who defends on basis that various
responsibilities kept her from becoming aware of facts stressed by the government.
o In a criminal tax case, when directed against defendant who claims reliance or attempts to blame a
third-party more directly involved in the creation of the tax returns or books.
o When defendant is a third-party professional (e.g., return preparer, accountant, real estate agent,
banker, car dealer, attorney), and the client is pursuing a criminal scheme.
169

The Government’s Sword: Willful
Blindness III
•

•

May WB doctrine apply only to element of knowledge, and not to element of willfulness?
o WB fits well when directed at element of knowledge.
o But, the W.B. doctrine may apply to a defendant’s subjective knowledge of the tax law?
o Does the definition of willfulness under Cheek – “a voluntary and intentional violation of a legal
duty known by the defendant” – bar use of the WB doctrine?
o How you pose the question may matter:
• did the defendant know he had $1 million in income, rather than just the reported $500K?
vs.
• did the defendant know that $500K in debt forgiveness constitutes taxable income under the
IRC?
May the government use WB doctrine if it argues that evidence of actual knowledge is clear?
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Cooperating Witnesses and Defendants
•

•

•

•
•

Potential cooperator can face dilemma:
o Does cooperation require disclosure of more bad acts currently unknown to government?
o Will government demand cooperation plea agreement with admissions that they might not be able
to actually prove at contested proceeding? (i.e., will cooperation be worth it?)
Government can face dilemma:
o Is potential cooperator being truthful, and can he be corroborated sufficiently?
o Is potential cooperator actually useful?
Defense counsel can face dilemma: Government often insists that “the train is leaving the station,” and
other competing cooperators can rush in, but sometimes time is needed to perform sufficient due
diligence, and sometimes government’s case degrades over time.
Personalities of people involved in case are often key to cooperation outcomes.
Role of cooperation at sentencing to be discussed later.
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Plea Negotiations
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DOJ Major Count Policy
• Felony counts have priority over misdemeanor counts.
• Tax evasion counts (IRC 7201) have priority over all other substantive tax counts.
• The count charged in the indictment or information that carries the longest prison
sentence is the major count.
• As between counts under the same statute, the count involving the greatest financial
detriment to the US (i.e., greatest additional tax due and owing) is the major count.
• As between counts, if the financial detriment does not differ significantly, the relative
flagrancy of the offense is determinative.
• US Attorney may request Tax Division to consider other factors not included above.
• Tax Division may need to designate more than a single count as a major count when the
computed guideline sentencing range exceeds the maximum sentence that the court can
impose under a single count.
• When the major count is a felony, US Attorney may not accept a plea to a lesser-included
offense nor substitute a misdemeanor offense. Absent unusual circumstances, Tax
Division will not approve the reduction of a charge from a felony to a misdemeanor
173
merely to secure a plea.

Tax Loss
The Basics:
• Object of the offense - U.S.S.G. § 2T1.1(c)(1)
• Government bears the burden - preponderance of evidence
• Tax loss need not be determined with precision
• Court needs only to make a “reasonable estimate” of loss defendant intended to
inflict, not actual loss
Calculating Tax Loss:
• Unreported income - tax loss = 28% of unreported gross income (34% for
corporations) plus 100% of false credits claimed
• False deduction or exemption - tax loss = 28% of improperly claimed deduction or
exemption (34% for corporations) plus 100% of any false credits claimed
• Failure to file returns – tax loss = 20% of the gross income (25% for corporations) less
tax withheld or otherwise paid
• …..unless a more accurate determination of the tax loss can be made. USSG § 2T1.1(c)
174
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Tax Loss
• Tax loss does not include interest or penalties, except in willful evasion of
payment under IRC § 7201 and willful failure to pay under IRC § 7203
• Where tax loss is not reasonably ascertainable, the presumptions should be
used unless the government or defense provides sufficient information for a
more accurate assessment
• In the face of a disagreement regarding tax loss, the court must allow for an
evidentiary hearing unless the court presided over a trial and the record
supports a calculation of tax loss. Criminal Tax Manual, § 43.03[1] (2015)
(citing United States v. Marshall, 92 F.3d 758, 760 (8th Cir. 1996))
• Tax loss includes the tax associated with offense of conviction and any
relevant conduct, including acquitted or dismissed charges, and state and
local tax loss. U.S.S.G. § 1B1.3(a)(2)
175

Previously Unclaimed Credits, Deductions, and
Exemptions
•
•

•

•

Court “should account for the standard deduction and personal and dependent exemptions to which
the defendant was entitled.” USSG §2T1.1, comment. (n.3)
Court “should account for any unclaimed credit, deduction, or exemption that is needed to ensure a
reasonable estimate of the tax loss,” but only to the extent that three conditions are met:
• credit, deduction, or exemption must be related to the tax offense and claimable at the time the tax
offense was committed
• credit, deduction, or exemption must be “reasonably and practicably ascertainable”
• defendant must present “information to support the credit, deduction, or exemption sufficiently in
advance of sentencing to provide an adequate opportunity to evaluate whether it has sufficient
indicia of reliability to support its probable accuracy”
Court shall not account for payments made in a manner that encouraged or facilitated a separate
violation of law. See US v. Sanchez, 2016 WL 1103849 (E.D.N.Y.) (January 4, 2016) (disallowing
unclaimed deductions for cash wages paid to undocumented workers and check cashing fees where
defendant could have cashed checks without fees at his bank)
Burden is on defendant to establish credit, deduction, or exemption by preponderance of evidence
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Relevant Conduct
• Same course of criminal conduct or common scheme or plan
• Substantially connected by at least one common factor: victims, accomplices,
or purpose, or similar modus operandi
• “all conduct violating the tax laws should be considered as part of the same
course of conduct or common scheme or plan unless the evidence
demonstrates that the conduct is clearly unrelated.” USSG § 1B1.3(a)(2), §
2T1.1 comment. (n. 2)
• Includes:
• State and Local Taxes
• Foreign Taxes
• Tax Loss from Other Periods
• Tax Loss of Related Taxpayers
• Preparer Cases
• Acquitted Conduct
177

Impact of Civil Tax & Other Collateral Issues
• “Under collateral estoppel, once an issue is actually and necessarily determined by a
court of competent jurisdiction, that determination is conclusive in subsequent suits
based on a different cause of action involving a party to the prior litigation.”
Montana v. US, 440 U.S. 147, 153-154 (1979)
• Estoppel applies to specific facts (i) proven at trial, (2) stipulated in a plea
agreement, or (3) admitted by client or counsel in proceedings
• Estoppel applies to years/periods of conviction
• May eliminate defense of limitations on assessment
• May eliminate defense to civil fraud penalties
• May result in nondischargeability in bankruptcy
• Other Collateral Consequences:
• Professional Licensing
• Debarment
• Immigration
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Cooperation
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Contested Issues
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Appeal Waivers
Rule 11 Proceedings

181

Sentencing

182
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U.S. Sentencing Guidelines
§2T1.1. Tax Evasion; Willful Failure to File Return, Supply Information, or Pay Tax;
Fraudulent or False Returns, Statements, or Other Documents
(a) Base Offense Level:
(1) Level from §2T4.1 (Tax Table) corresponding to the tax loss; or
(2) 6, if there is no tax loss.
(b) Specific Offense Characteristics
(1) If the defendant failed to report or to correctly identify the source of income
exceeding $10,000 in any year from criminal activity, increase by 2 levels. If the
resulting offense level is less than level 12, increase to level 12.
(2) If the offense involved sophisticated means, increase by 2 levels. If the resulting
offense level is less than level 12, increase to level 12.
(c) Special Instructions
For the purposes of this guideline— (1) If the offense involved tax evasion or a
fraudulent or false return, statement, or other document, the tax loss is the total
amount of loss that was the object of the offense (i.e., the loss that would have
resulted had the offense been successfully completed)
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U.S. Sentencing Guidelines
The Tax Loss Table - §2T4.1
Tax Loss (Apply the Greatest)
[1.25] (A) $2,500 or less
[1.25] (B) More than $2,500
[1.30] (C) More than $6,500
[1.20] (D) More than $15,000
[1.33] (E) More than $40,000
[1.25] (F) More than $100,000
[1.25] (G) More than $250,000
[1.38] (H) More than $550,000
[1.50] (I) More than $1,500,000
[1.40] (J) More than $3,500,000
[1.36] (K) More than $9,500,000
[1.25] (L) More than $25,000,000
[1.30] (M) More than $65,000,000
[1.50] (N) More than $150,000,000
[1.25] (O) More than $250,000,000
[1.38] (P) More than $550,000,000

Offense Level
6
8
10
12
14
16
18
20
22
24
26
28
30
32
34
36
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Adjustments, Departures, Variances
Specific Offense Characteristics
illegal source income – USSG § 2T1.1(b)(1) - increase in 2 levels or minimum level of 12 for receipt of more than $10,000
sophisticated means – USSG §§ 2T.1.1(b)(2), 2T1.4(b)(2) – enhancement of 2 levels or to minimum offense level of 12
substantial portion of income from criminal activity – USSG § 2T1.4(b)(1)(A) - enhancement of 2 levels
business of preparing or assisting in preparation of tax returns – USSG § 2T1.4(b)(1)(B) – enhancement of 2 levels
conspiring to impede, impair, obstruct or defeat a tax – USSG § 2T1.9(b)(2) - enhancement of 2 levels
Other adjustments:
Acceptance of responsibility - USSG § 3E1.1
Official victim - USSG § 3A1.2
Mitigating role in the offense - USSG § 3B1.2
Obstruction of justice - USSG § 3C1.1

Vulnerable victim - USSG § 3A1.1
Aggravating role - USSG § 3B1.1
Abuse of trust or use of special skill - USSG § 3B1.3

Departures are a function of and must conform to framework of Guidelines and supported by preponderance of
evidence. They include government motions for substantial assistance under USSG § 5K1.1 and extraordinary
acceptance of responsibility under USSG § 5K2.0
Variances are a function of Booker, which rendered the Guidelines advisory, dramatically increased the discretion of
judges, and required that sentences be procedurally and substantively reasonable. 18 USC § 3553(a)
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Sentencing Table
Criminal History Category (Criminal History Points)
I

II

III

IV

V

Offense
Level
1
2
3
4
Zone A

Zone B

Zone D

(2 or 1)
0-6
0-6
0-6
0-6

(4, 5, 6)
0-6
0-6
0-6
0-6

(7, 8, 9)
0-6
0-6
0-6
2-8

0-6
0-6
2-8
4-10

(10, 11, 12)
I

(13 or more)
0-6
1-7
3-9
6-12

5
6
7

0-6
0-6
0-6

0-6
1-7
2-8

1-7
2-8
4-10

4-10
6-12
8-14

9

0-6
4-10

4-10
6-12

6-12
8-14

10-16
12-18

17-1R
15-21
18-24

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

6-12
8-14
10-16
17-1R
15-21
18-24
21-27
24-30
27-33
30-37
33-41
37-46
41-51
46-57
51-63
57-71
63-78
70-87

8-14
10-16
12-18
15-21

10-16
17-1R
15-21
18-24

18-24
21-27
24-30
27-33
30-37
33-41
37-46
41-51
46-57
51-63
57-71
63-78
70-87
78-97

21-27
24-30
27-33
30-37
33-41
37-46
41-51
46-57
51-63
57-71
63-78
70-87
78-97
87-108

15-21
18-24
21-27
24-30
27-33
30-37
33-41
37-46
41-51
46-57
51-63
57-71
63-78
70-87
77-96
84-105
92-115
100-125

21-27
24-30
27-33
30-37
33-41
37-46
41-51
46-57
51-63
57-71
63-78
70-87
77-96
84-105
92-115
100-125
110-137
120-150

24-30
27-33
30-37
33-41
37-46
41-51
46-57
51-63
57-71
63-78
70-87
77-96
84-105
92-115
100-125
110-137
120-150
130-162

28
29
30
31
32
33
34
35
36
37
38
39
40
41
42

78-97
87-108
97-121
108-135
121-151
135-168
151-188
168-210
188-235
210-262
235-293
262-327
292-365
324-405
360-life

87-108
97-121
108-135
121-151
135-168
151-188
168-210
188-235
210-262
235-293
262-327
292-365
324-405
360-life
360-life

97-121
108-135
121-151
135-168
151-188
168-210
188-235
210-262
235-293
262-327
292-365
324-405
360-life
360-life
360-life

110-137
121-151
135-168
151-188
168-210
188-235
210-262
235-293
262-327
292-365
324-405
360-life
360-life
360-life
360-life

130-162
140-175
151-188
168-210
188-235
210-262
235-293
262-327
292-365
324-405
360-life
360-life
360-life
360-life
360-life

140-175
151-188
168-210
188-235
210-262
235-293
262-327
292-365
324-405
360-life
360-life
360-life
360-life
360-life
360-life
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life

life

life

life

life

life

10
Zone C

VI
(0 or 1)
0-6
0-6
0-6
0-6

6-12
9-15
I

12-18
15-21
18-24
21-27
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Presentence Investigation & Report
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18 USC 3553(a) Factors
(1) nature and circumstances of the offense and the history and characteristics of the defendant;
(2) need for the sentence imposed— (A) to reflect the seriousness of the offense, to promote
respect for the law, and to provide just punishment for the offense; (B) to afford adequate
deterrence to criminal conduct; (C) to protect the public from further crimes of the defendant;
and (D) to provide the defendant with needed educational or vocational training, medical care,
or other correctional treatment in the most effective manner;
(3) kinds of sentences available;
(4) kinds of sentence and the sentencing range established for the offense in effect at sentencing;
(5) any pertinent policy statement;
(6) need to avoid unwarranted sentence disparities among similarly situated defendants; and
(7) need to provide restitution to any victims of the offense
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Restitution, Fines and Costs

189

Restitution - Statutory Authority
18 U.S.C. § 3556 – Order of Restitution
(a) The court, in imposing a sentence on a defendant who has been found guilty of an offense shall order restitution
in accordance with section 3663A, and may order restitution in accordance with section 3663. The procedures under
section 3664 shall apply to all orders of restitution under this section.
18 U.S.C. § 3663 – Order of Restitution (Victim Witness Protection Act of 1982)
(a)(1)(B)(ii) To the extent that the court determines that the complication and prolongation of the sentencing process
resulting from the fashioning of an order of restitution under this section outweighs the need to provide restitution
to any victims, the court may decline to make such an order.
(a)(3) The court may also order restitution in any criminal case to the extent agreed to by the parties in a plea
agreement.
18 U.S.C. § 3664(e) - Any dispute as to the amount or type of restitution shall be resolved by the court by the
preponderance of the evidence.
18 U.S.C. § 3563 – Conditions of Probation
(b) Discretionary conditions.--The court may provide, as further conditions of a sentence of probation, to the extent
that such conditions are reasonably related to the factors set forth in § 3553(a)(1) and (a)(2) and to the extent that
such conditions involve only such deprivations of liberty or property as are reasonably necessary for the purposes
indicated in § 3553(a)(2), that the defendant-(2) make restitution to a victim of the offense under § 3556 (but not subject to the limitation of § 3663(a) or §
3663A(c)(1)(A);
18 U.S.C. § 3583 - Inclusion of a term of supervised release after imprisonment
(d) Conditions of supervised release.-- * * * The court may order, as a further condition of supervised release, -- * * *
any condition set forth as a discretionary condition of probation in § 3563(b) * * *
190
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Principles of Calculating Restitution
• Restitution must be based on actual loss caused by defendant. US v. Hirmer, 767
F.Supp.2d 1305 (N.D. Fl. 2011); . US v. Serawop, 505 F.3d 1112, 1124 (10th Cir. 2007)
(district court that orders restitution in an amount greater than the total loss caused
by the offense exceeds its statutory jurisdiction and imposes illegal sentence)
• To estimate loss, there must be a reasonable basis to approximate loss, and
impossible to determine actual loss. US v. Futrell, 209 F.3d 1286, 1291-92 (11th Cir.
2000)
• Generally, restitution is limited to losses caused by specific conduct underlying the
offense of conviction, and does not include relevant conduct. See Hughey v. US, 495
U.S. 411, 420 (1990); US v. Batson, 608 F.3d 630, 637 (9th Cir. 2010)
• However, restitution may include losses from tax years prior to years of conviction,
all reasonably foreseeable losses caused to victims, as court is entitled to look at all
acts comprising a scheme, conspiracy or pattern of criminal conduct as an element
of the offense, such as a conspiracy to defraud. US v. Jinwright, 683 F.3d 471 (4th Cir.
191
2012)

Principles of Calculating Restitution
• Restitution can be imposed jointly and severally, but government must monitor
collections to avoid double recovery. US v. Hagerman, 2011 WL 6096505, at *17
(N.D.N.Y.) (Nov. 30, 2011)
• Restitution can include pre- and post-judgment interest to compensate for time-value
of loss. US v. Perry, 714 F.3d 570, 577 (8th Cir. 2013)
• Generally, actual loss does not include penalties. US v. Chalupnik, 514 F.3d 748, 754
(8th Cir. 2008) (amount of restitution is limited to victim’s provable actual loss, even if
more punitive remedies would be available in a civil action)
• Penalties are included in restitution for evasion of payment under IRC 7201 or
willful failure to pay under IRC 7203
• Government must establish amount of loss for restitution by a preponderance of the
evidence. US v. Vaknin, 112 F.3d 579, 587 (1st Cir. 1997) (a restitution award "cannot be
woven solely from the gossamer strands of speculation and surmise"
192
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Challenges to Restitution Order
• Under 18 U.S.C. § 3664(o)(1), a sentence that imposes an order of restitution is a final
judgment, but can be altered under limited circumstances See United States v. Puentes, 803
F.3d 597, 605-06 (11th Cir. 2015) :
(A) corrected under Fed. R. Crim. P. 35 and 18 U.S.C. § 3742;
• Within 14 days of sentencing, “the court may correct a sentence that resulted from
arithmetical, technical, or other clear error” pursuant to Fed. R. Crim. P. 35(a)
• Government can move to reduce at any time based on substantial assistance
(B) appealed and modified under 18 U.S.C. § 3742;
• 18 U.S.C. § 3742 – grounds for appeal
• Fed. R. App. P. 4(b) - appeal due within 14 days of entry of final judgment
(C) amended under 18 U.S.C. § 3664(d)(5)
• If a victim discovers additional losses after sentencing and petitions the district
court, the court may amend the restitution order to include the additional losses
“upon a showing of good cause for the failure to include such losses in the initial
claim for restitutionary relief.”
(D) adjusted under 18 U.S.C. § 3664(k), § 3572 or § 3613A.
• No statutory basis to reduce based on claim that actual tax loss is less than restitution
ordered
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QUESTIONS?

194
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CPE CERTIFICATE – on your way out!

195

Also
• We will send you a link to the recorded
program which will be available ondemand
• Register for the New England IRS
Representation Conference 11/29 –
11/30
• Thank you for joining us for the 2nd
annual Criminal Tax day
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